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CHECKS PAYABLE PRINCIPAL DEPOSITED AGENT’S 
ACCOUNT 


decision involving the liability bank permitting agent 
deposit his personal account checks payable the order his 
principal, Armour Co. Bank Lynch, 268 Rep. 1091, was 
decided the Court Appeals Kentucky. 

The facts showed that the plaintiff, Armour Co., had its em- 
ploy salesman and collector the name Castle, his salary being 
$50 per week and expenses. 

His collections averaged week. Some the accounts 
were paid him cash. Others were paid checks drawn the 
order Castle cash. But the bulk the accounts were paid 
checks drawn the order Armour Co. 

Armour Co. furnished Castle with stencil used indors- 
ing checks, the following form: 


the order Bank exchange for 
bank draft payable Armour Company. 

Company, 


Castle was authorized fill out the blanks the stencil and sign 
his name it. But, this was done only for the purpose indors- 
ing checks and using them the purchase bank drafts payable 
Armour Co., which were remitted it. was not authorized 
indorse any other form. 

Shortly after Castle entered the employ Armour Co., was 
solicited the Cashier the Bank Lynch open personal check- 
ing with that bank, which did. 

appeared that rarely used the stencil. Most the checks 
payable the order Armour Co., which received, indorsed 
‘‘Castle’’ and deposited them his personal account. 
also deposited the account cash which collected for Armour 
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Co., checks payable his own order but belonging Armour Co., 
and personal funds. 

remained the plaintiff’s employ about nine months, the end 
which time absconded, leaving shortage due Armour Co. 
about $11,000. His method remitting Armour Co. was draw 
check against his personal account favor some other bank and 
purchase with bank draft which would send Armour Co. 
The shortage $11,000 represented funds belonging Armour Co. 
which Castle appropriated his own use. 

Ordinarily held that bank which check upon 
forged indorsement liable the real owner the check. the 
which were found the present case, was here held, 
however, that there was liability. The reasoning the court was 
follows: The bank was put upon notice the ownership the 
checks payable Armour Co. was responsible Armour Co. 
for the total amount these checks. The bank was not, however, put 
upon notice the ownership the cash deposited Castle nor 
the checks payable his order which deposited. And appeared 
that the amount which Castle remitted Armour Co. exceeded the 
amount the checks payable Armour Co. deposited Castle 
his personal account. 

While the bank was held free from liability, was due luck 
the part the bank more than any other cause. The case clearly 
indicates that the course followed the bank good one avoid. 


COLLECTING BANK NOT LIABLE ACCEPTING CHECK 
PAYMENT DRAFT 


general rule that, unless otherwise instructed, agent for 
collection has authority receive payment anything but cash, 
and when does accept anything other than cash payment will 
liable his principal for any loss the latter may suffer. This rule 
applicable banks acting collecting agents. 

But this rule does not prevent the agent from conditionally accepting 
check discharge the instrument holds for collection. 

This rule was applied recent decision the Supreme Court 
Nebraska, Omaha National Bank Brady State Bank, 204 Rep. 
796. January 1920, the Chevrolet Motor Company, Omaha, 
drew sight draft Trotter, its debtor Brady, Nebr., for 
$1,898, payable the Omaha National Bank. The draft was delivered 
the Omaha National Bank for collection and that bank sent forward 
the Brady State Bank for and remittance. 

January 20th, Trotter gave the Brady bank his check for 
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$1,898, drawn bank North Platte. The Brady bank, believing 
the check good, stamped the sight draft ‘‘paid’’ but did not 
deliver Trotter. The Brady bank then forwarded Trotter’s check 
for collection and sent the Omaha National Bank its check the 
United States National Bank Omaha for the amount the draft. 
The Trotter check was refused because lack funds. The Brady 
bank thereupon stopped payment the check which had sent the 
Omaha National Bank. this action the Omaha National Bank 
against the Brady bank, was held that, under the rule concerning 
collecting agents referred above, the plaintiff bank was not entitled 
recover. 
The following paragraphs are quoted from the court’s opinion: 


Bellevue Bank Security Nat. Bank, 168 Iowa, 707, 150 
1076, was held: 

naked act accepting check payment note pre- 
sumed law condition that the check good. the check 
dishonored, payment effected.’ 

the principle involved the case before us, 
said Griffin Erskine, 131 Iowa, 444, 451, 109 13: 

drafts, and other bills exchange are the means 
transferring the money adjusting nearly all commercial transactions, 
and authorizing agent, whether bank individual, make col- 
lections, may assumed the absence instructions the contrary 
that the authority executed the manner usual and customary 
the commercial world. While the agent may not accept anything but 
the actual cash satisfaction the claim, may receive check 
draft, negotiable and payable demand, which has good reason 
believe will honored upon presentation, ready and more con- 
venient means obtaining the money conditional satisfaction the 
debt. Such payment offers greater temptations the agent than 
payment cash which ordinarily equivalent. honored the 
drawee, payment relates back the time delivery. not honored, 
the has parted with nothing reason conduct his 
for, though the agent may receive such paper conditional payment, 
not permitted, its strength, deliver conveyances, lease, other 
valuables the risk his principal.’ 

Steinhart National Bank, Cal. 362, 717, was held: 

creditor takes note check for antecedent debt, 
does not operate extinguish the debt, unless received express 
agreement payment.’ 

same principle announced National Life Ins. Co. Goble, 

cases bearing the question being considered see Inter-State 
Nat. Bank Ringo, Kan. 116, 119; Savings Bank National 
Bank, Tenn. 337, 338; Farmers’ Bank Trust Co. New- 
land, Ky. 464, 38; United States Nat. Bank Shupak, 
Mont. 542, 172 

will not prolong this opinion distinguishing the cited 
appellant from the bar. Most them present situation where 
the check offered was accepted the collecting bank payment the 
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and the instrument held for collection surrendered the 
debtor. 
the before the Brady bank’s acceptance the check 
operated only conditional payment. Upon the dishonor the 
check, the condition failed. The Brady bank did not surrender the 
sight draft Trotter, but after the dishonor the check returned 
the plaintiff. The mere fact that the Brady bank, under the belief that 
the check was good, stamped the sight draft ‘paid’ not all 
trolling. 

Chevrolet Motor Company and the plaintiff bank are 
worse plight reason the Brady bank having stopped the payment 
its check. Trotter still liable the motor company for his 


NEGOTIABILITY CERTIFICATE DEPOSIT PAYABLE 
CURRENT FUNDS 


The question the negotiability certificate deposit payable 
current funds keeps coming continually. again presented 
decision the Supreme Court Missouri, State rel Cole 
Trimble, 269 Rep. 959. 

The certificate question was issued under rather weird 
stances. According the evidence, was one batch aggregating 
$18,000, issued the cashier bank which subsequently became 
insolvent the time when the cashier was under the influence 
drug and did not know what was doing. 

The bank had certain defenses the certificate. The plaintiff, 
however, was holder due The plaintiff’s right recover, 
therefore, depended upon whether the certificate was negotiable and 
this depended upon the meaning and effect the words 
funds,’’ used the certificates. 

The court decided that the certificate was negotiable notwithstand- 
ing the fact that was payable current funds. holding, 


insisted that the certificate was payable ‘in current 
funds,’ was non-negotiable and, therefore, let certain defenses. 
said the holding the Court Appeals the contrary conflicts 
with the decision this court Farwell Kennett, Mo. 595. 
that case instrument the form promissory note was made 
payable ‘in The court held that this was not promise 
pay ‘money specie’ and was nonnegotiable. The case was well 
decided that time. Then there were many kinds state currency 
varying values. The court held that would take judicial notice 
‘in what light the medium subject-matter payment note 
bill regarded common understanding. the date this 
bill, was not regarded cash the community. framing 
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their notes and bills, the word was adopted with the express view 
preventing demand for specie. The value currency was 
below the specie standard and fluctuating, receding from, and advanc- 
ing the value the specie. The word currency was introduced 
the sense which understood after were afflicted with depre- 
ciated and prevent demand for lawful money. Experi- 
has taught that there wide difference between the currency 
contemplated law and the actual clear this decision 
longer has The depreciated currency which tae court then 
referred has disappeared. The word now means anything general, 
lawful use money and accepted such without discount. The cases 
are practically all the same way.’’ 


This decision indicates that the words ‘‘current funds’’ when used 
certificate deposit, the State Missouri, least, mean 
practically nothing. They not add detract from the meaning 
the certificate which they are used. The only thing they accom- 
plish raise question law which may lead litigation. 

was also held this decision that certificate deposit not 
bill payable within 11752, Missouri Revised Statutes 1919, which 
prohibits the issuing bills payable without the consent the directors. 
other words, the bank has the power issue certificates 
deposit securing the authorization the board 
directors. 


COMPANY ISSUING INDEMNITY BOND HELD LIABLE FOR 
LOSS BILLS LADING 


The question presented the case Ocean Accident Guarantee 
Corporation, Limited, Old Nat. Bank, Fed. Rep. (2d) 753, recent 
decision the United States Court Appeals, was whether 
the loss bills lading was loss against which the plaintiff bank 
was insured indemnity bond issued the defendant corporation. 
The bond question insured the bank against loss money, currency, 
bullion, bonds, debentures, scrip, certificates, warrants, transfers, 
coupons, bills exchange, promissory notes, checks, other similar 
securities, ‘‘through robbery, hold-up, theft, any person whom- 
soever, while the property transit within miles any the 
offices covered hereunder and the custody any the 

The loss the bills was caused the dishonest acts the 
Wellman Company, the drawee drafts attached the bills ques- 
tion. That company got possession the bills the following manner: 

The plaintiff bank, which was located Grand Rapids, Mich., the 
city where the Wellman Company was engaged the grain business, 
daily received about eight ten drafts the Wellman Company, with 
bills lading attached. the drafts were not always paid upon pre- 
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sentation, the bank had accumulation drafts that had been pre- 
sented and not paid. These drafts, together with any new drafts that 
came in, were taken the offices the Wellman Company every 
the the bank. 

The drafts were presented Drueke, the bookkeeper and cashier 


the company. Upon presentation the drafts would sometimes 


take the package containing them, over the drafts and bills lading, 
and, for the ostensible purpose checking the bills with invoices 
another room, would take some the drafts and bills out the room. 
When returned the room would either return the package 
Blomly, the collector for the bank, with directions 
would pay some the drafts, keep the corresponding bills 
lading, and return the others the collector. While the drafts were 
Drueke’s possession, detached certain bills lading, and their 
stead attached the drafts regular forms the same color, partially 
completely filled out the true bills. all drafts were 
returned the and the forms attached them had the same 
appearance the true bills, the collector and the collecting teller the 
bank assumed that the fictitious bills were genuine. 

avoid detection the Wellman Co. paid the drafts with the 
fictitious bills attached when tracers for those drafts were received 
the bank. The company procured the money pay those drafts 
abstracting other bills, obtaining delivery the goods represented 
thereby, reselling the goods, and depositing the proceeds the sales 
its account. this way the company managed conceal its fraudulent 
practice for more than year. During that time the company abstracted 
bills lading. 

When the fraud was the bank paid the owners the 
missing bills lading the value thereof, and then brought action 
the bond issued the defendant corporation recover the amounts 
paid. The defendant contended that the indemnity furnished 
the bond did not extend bills lading. The court held, however, 
that bills lading were included the words ‘‘other similar securi- 
and therefore the bills were included the indemnity given. 

was further contended that the loss was not caused robbery, 
hold-up, theft and that, therefore, the plaintiff was not entitled 
recover for the loss. The court held, however, that the loss was the 
result theft and that the plaintiff was entitled 
ingly judgment for the plaintiff for the value the bills lading 
was affirmed. 

holding that the loss was caused theft the court said: 


Drueke’s taking the bills theft embezzlement? 
argued that was not theft, but embezzlement, since theft the 
fraudulent taking and involves unlawful acquisition, whereas embezzle- 
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ment the fraudulent conversion after possession has been lawfully 
This legal distinction, stated, uniformly 
the authorities. But are unable concur the view that there was 
not fraudulent taking, for the evidence shows felonious inient the 
part Drueke, the time the bills were handed him, convert them, 
such them he- wanted, his own use. The consummation 
this purpose was Commonwealth O’Malley, Mass. 584; 
Finkelstein State, 105 Ga. 617, 31, 589; Morton Common- 
wealth, 159 Ky. 231, 166 974, 1222, and 
authorities cited. 

important with the question just disposed the 
one whether the bills were transit. think they were. 
true they were placed Drueke’s hand enable him examine them 
and determine whether would pay the drafts; but delivery was 
not effected, and was not unless and until the drafts were 
paid. was the duty Blomley present the drafts for payment and 
give the Wellman Company opportunity determine whether 
would pay them. This could not satisfactorily done without per- 
mitting comparison the bills with the invoices. Blomley did not 
part with the possession the bills; merely presented the drafts for 
aeceptance, and both and Drueke understood that, unless accepted 
and paid, they with the attached bills, were returned the bank. 
There was not, these diversion the transit 


PAYMENT NOTE PAYEE WITHOUT SURRENDER 
NOTE 


Ordinarily the maker note who without seeing the note pays the 
amount thereof the payee does his peril, and the payce has 
transferred the note bona fide purchaser for value, the latter may 
the note against the maker. However, case recently decided 
the Supreme Court Washington, was held that the holder 
note could not enforce against the maker, who had made payment 
the payee, for the reason that the facts the case were such 
that the payee was the agent the holder for the purpose 
the note. The which was held First National 
Bank Seattle Hessell, 234 Pac. Rep. 662. 

The action was brought against the makers note given re- 
newal note payable the Farmers’ State Bank. appeared that 
the original note was indorsed the Farmers’ Bank and delivered 
the plaintiff, the First National Bank Seattle, rediscount paper. 
Two payments the note were made the Farmers’ Bank, and the 
amount the payments was credited plaintiff on.the back 
the note. The note sued upon was given for the due the 
note after the payments question were made. This note was also made 
payable the Farmers’ Bank. That bank indorsed the note and de- 
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livered the plaintiff. The latter never notified the makers that 
was the owner and holder the note. 

When the renewal note was delivered the Farmers’ Bank, that 
bank delivered the makers duplicate copy the original note, and 
promised that the original note would returned few days. The 
note was later returned the makers the cashier the Farmers’ 
Bank. 

Before the note sued upon fell due one the makers went the 
Farmers’ Bank and paid it. was given duplicate copy the note, 
which was stamped ‘‘Paid,’’ and was told that the original note would 
delivered him few days. knew when made the pay- 
ment that the note was not the possession the Farmers’ Bank. 

The plaintiff never received any the money paid the note, and 
did not present the tone for payment maturity, did not learn 
that payment had been made the Farmers’ Bank. The money paid 
the note remained deposit the latter bank until failed. The 
failure the bank occurred more than month after the maturity 
the note. 

appeared that the plaintiff took the note sued upon and the 
original note from the Farmers’ Bank under custom existing between 
the two banks, which the Farmers’ Bank assigned and indorsed 
the plaintiff notes its local customers, and the plaintiff accepted the 
notes and allowed the Farmers’ Bank credit its books for the full 
amount the notes. some cases when such notes were not paid when 
due, the plaintiff, upon instructions from the Farmers’ Bank, charged 
them back that bank. other cases the plaintiff requested the 
Farmers’ Bank collect the notes from the makers. 

The trial court found that the Farmers’ Bank was the 
agent for the purpose collecting the note sued upon, and that even 
the agency had not been directly conferred upon the Farmers’ Bank, 
the plaintiff’s conduct, the time the renewal the original note, 

accepting and receiving the renewal, amounted ratification and 
approval the acts the Farmers’ Bank, that the plaintiff could not 
assert that the Farmers’ Bank was not its agent handle and collect 
the note. was, therefore, held that since the agent had 
received payment the note the plaintiff was not entitled recover. 
Upon appeal from judgment for the defendants was held that the 
trial court was justified finding that the note had been paid the 
plaintiff’s agent. affirming the judgment the court said: 


is, course, the law that the fact that note made payable 
certain designated bank does not make that bank the agent the 
holder the note receive payment but the fact that the note was 
made payable the Farmers’ Bank, taken connection with the ap- 
pellant’s (plaintiff’s) course conduct regard this and other 
notes, were all such warranted the trial court saying 


667 


THE BANKING LAW JOURNAL 


that the Farmers’ Bank was the agent the appellant make 
tion, and that much this conduct, even assuming that the respond- 
ents had been acquainted with the fact that appellant was the holder 
the note, was induce the belief that the Farmers’ Bank 
was the appellant’s agent and justify them this belief. 

can quarrel with the general principles law con- 
tended for the appellant this case. have already said, the 
fact that the note was made payable certain place immaterial and 
does not prove agency, and also true that, generally speaking, 
person not justified paying the note unless the note presented 
the place payment and capable being delivered the one paying 
upon his making the payment, and that payor the note, although 
does not know its transfer, not protected paying the payee 
who has sold and indorsed the note some one else, that when payment 
made person not having possession the instrument, the burden 
upon the payor show that the person whom paid was authorized 
receive payment for the real owner, and that the duty also upon 
him show that the money actually reached the owner’s hands, and 
that even authority collect interest does not give authority collect 
the principal. 

rules law all must bow, however, the facts and where 
the holder owner negotiable. instrument appoints some one 
make collection for him, the person paying such agent protected, 
although the agent may not have the instrument his possession the 
time payment. The authority the agent receive payment need 
not established express and direct evidence, but may estab- 
lished which show with reasonable certainty that the 
agency exists. All the facts this case were such that they reasonably 
created the belief that the Farmers’ Bank was the appellant’s 


DEPOSITOR ENTITLED NOMINAL DAMAGES WHERE 
CHECK DISHONORED THROUGH MISTAKE 


recent New York case was held that the drawer check 
which was dishonored the drawee bank result mistake 
the part one its employees was entitled recover only nominal 
damages. The case which was held Katz Bank, 209 
Supp. 497, decision the Appellate Division the New York 
Supreme Court. 


appeared that the plaintiff drew check for $750 the defendant 
bank, and that the bank returned the check unpaid and marked ‘‘not 
sufficient When the check was dishonored the plaintiff had 
deposit funds sufficient meet the check, but the balance his credit 
appeared less than the amount the check because one the 
defendant’s clerks had erroneously charged against his account checks 
drawn another depositor the same 

The plaintiff had given the check question brokerage house 
with which had had personal dealings. did not appear that his 
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with the brokers had been closed that had sustained any 
actual damage result the dishonor the check. The plaintiff 
was not merchant trader. 

was held that under these circumstances there was presumption 
that the plaintiff’s credit had been injured and, since there was proof 
any special damages, that the plaintiff was entitled recover only 
nominal damages the sum six cents. holding the court said: 


dishonor the checks was admittedly wrong (Citizens’ Na- 
tional Bank Davenport Importers’ Traders’ Bank Y., 119 
195; Burroughs Tradesmen’s National Bank Y., Hun, 
156 663). The wrong, wilful, charged the bank with liability 
for the consequences. many jurisdictions the liability the same 
whether the wrong wilful merely heedless (Wiley Bunker Hill 
National Bank Ober, 178 Fed. Rep. 678; Schaffner Ehrman, 139 
Ill. 109; Fleming Bank New Zealand, 1900, 577, 587; 
Michie Banks and Banking, 1162, and cases there collated). this 
state the liability for nominal damages and more, the dishonor 
the checks the result innocent mistake. That was the situation 
Clark Co. Mt. Morris Bank (85 App. Div. 362; 181 533) 
where dishonor was due the blunder bookkeeper, who misread 
the plaintiff’s Sometimes are told that permit the re- 
covery substantial damages, the wrong must malicious. This does 
not mean, however, that must the product hatred malevolence. 
the exclusion liability for the consequences accident mistake. 
Davis Standard National Bank, App. Div. 210, 213; Clark Co. 


Mt. Morris Bank, App. Div. 362; Schaffner Ehrman, 


The Law Bank Checks 
Altered Checks 


Consideration the Decisions Defining the Rights and Liabilities the Bank, 
Its Depositor and Other Parties Connection with Altered Checks 
JOHN EDSON BRADY 


NOTE. This the tenth series articles dealing with the 

Law Bank Checks. Subsequent articles will take Presentment, 

Protest, Collection, Forgery, Clearing Houses and other phases 

this branch the law. 
Each article will made complete possible and will 

undertake refer every decision the American Courts deal- 

ing with the subject under discussion. 


§56. Effect alteration. 
Liability bank depositor where pays altered check. 
§58. Effect drawer’s negligence. 

59. Duty drawer exercise care preparing check. 

60. Use lead pencil drawing checks. 


The Negotiable Instruments Law provides that the alteration 
check material respect renders the check void except against one 
who makes, authorizes assents the alteration and those who indorse 
the check after the alteration made. And the statute further pro- 
vides that, when check, after having been altered, comes the hands 
holder due course can enforce against one who became 
party prior the alteration, the drawer the check, for instance, but 
only accordance with the form which the check was originally 


56. Effect alteration. 


The rule the effect the alteration negotiable instruments gen- 
erally expressed the following words Section 124 the Uniform Negotiable 
Instruments Law: 

“Where negotiable instrument materially altered without the assent all 
parties liable thereon, avoided except against party who 
made, authorized assented the alteration and subsequent indorsers. But when 
instrument has been materially altered and the hands holder due 
course, not party the alteration, may payment thereof according 
its original tenor.” 

This section, adopted Illinois, reads: negotiable instrument 
fraudulently materially altered the holder without the assent all par- 


ete. 
Wisconsin, the words “orally are inserted after the word 
’ 


“assented” the first sentence. 
Material alterations are enumerated follows the Act: 


“Any alteration which changes: 
669 
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The addition the word after the name the payee 
draft, who was the cashier bank not material But 
where attorney, who received check payable his client’s order, 
wrote his own name with the abbreviation ‘‘Atty.’’ above the client’s 
name, making the check payable him attorney, the alteration was 
held material one and bank which collected the check the 
attorney’s indorsement was held liable the 

check invalidated material alteration, even though the 
alteration made. without any wrongful motive. Thus, where check 
was mistake drawn the wrong bank, and the cashier the bank 
which the check should have been drawn altered the name the 
drawee make the check correspond with the intention the parties, 
was held that the check was thereby rendered 

The question whether check has been altered one fact 
determined the jury from the evidence presented for its considera- 


§57. Liability bank depositor where pays altered check. 

Where bank pays check, which has been altered any material 
respect without the knowledge consent the drawer, will not 
permitted, the absence special circumstances, charge the amount 
the check against the drawer’s 


The date; 

sum payable, either for principal interest; 

“3. The time place payment; 

number the relations the parties; 

“Or which adds place payment where place payment specified, 
any other change addition which alters the effect the instrument any 
respect, material alteration.” 

alteration, although the written amount not altered. Lawless State, 114 
Wis. 189, Rep. 891; Commonwealth Hide, Ky. 517, 
Rep. 195. 

Birmingham Trast Savings Co. Whitney, App. Div. 280, 

Charleston Paint Co. Exchange Banking Trust Co., C., 123 
Rep. 830. 

Whitsett People’s Nat. Bank, 138 Mo. App. 81, 119 Rep. 999. 


Jones Co. Bank Horatio, Ark., 143 Rep. 1060. 
Checks Drawn Safety Paper. action the drawer check 
against the drawee bank, recover the amount altered check alleged 
have been paid the bank, the fact that the check was drawn safety paper 
turns white washed with acid), and yet does not show any trace 
alteration, evidence that the check was not altered. Mitchell Security Bank, 
147 Supp. 470. 
Savings Bank Block, 126 Ill. App. 128; First State Bank 
Vogeli, 264, Pac. Rep. 490; Commercial Bank Grayson Arden 
Fraley, Ky., 197 Rep. 951; Critten Chemical National Bank, 171 
219, 969; Crawford West Side Bank, 100 50; Glasscock 
First National Bank, Tex., 266 Rep. 393; Morris Beaumont Nat. Bank, 
Tex. Civ. App. 97, Rep. 36; Hall Fuller, (Eng.) 750. 
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One the reasons upon which this rule based that bank re- 
ceives its depositor’s funds upon the implied condition that will dis- 
burse them only accordance with his orders. said that the bank 
from necessity responsible for any omission discover the original 
terms check, once properly drawn upon it, because the time the 
payment, the only party interested protecting its integrity, 
who has the opportunity inspection, and that the law, therefore, im- 
poses upon this duty guarding the fund entrusted from 

This does not, however, fully express the liability the bank 
making payments this kind, for there are cases which the altera- 
tion skillfully made that examination the bank could reasonably 
expected make would disclose the fraud. But even under such cir- 
cumstances, the bank responsible its depositor. The liability rests 
the ground that unauthorized been made rather 
than the ground that the bank failed detect the And 
course, bank, which enough pay depositor’s check 
which shows upon its face that has been altered, will not permitted 
charge the check against the depositor’s 

Where the drawer two checks stopped payment and transferred 
his account another bank guard against the possibility payment, 
the second bank having: knowledge the checks, and the checks 
were paid the second bank, its name having been fraudulently sub- 
stituted drawee the holder, was held that the second bank was 
liable the 

some instances, where the alteration consists raising the amount 
the check, the bank held responsible the depositor only for the 
amount which the check was raised and charge 
against the depositor’s the amount for which the check was 
originally 


Crawford West Side Bank, 100 50. 

Savings Bank Ill. App. 128, where drawee bank 
was held liable depositor paying checks, which had been stolen from the 
mail and altered dates, payees and amounts, the reason for the rule was 
stated the following language: 

“The relation the bank appellee, depositor, was that debtor and 
creditor, but the bank could not lawfully pay out any appellee’s deposit except 
conformity her directions. the checks controversy were materially 
altered without her knowledge and consent, after being signed her and leav- 
ing her possession, they were longer her checks even though the alteration 
skillfully made defy detection. When bank receives money deposit 
checking account impliedly agrees pay the money out only accordance 
with the depositor’s order. And when pays altered check the payment 
contrary the depositor’s order.” 

Chicago Savings Bank Block, 126 Ill. App. 128; Crawford West Side 
Bank, 100 50. 

First National Bank Cushing Ketchum, Okla., 172 Pac. Rep. 81. 

Beaumont Nat. Bank, Tex. Civ. App. 97, Rep. 36. 

Clark National Shoe Leather Bank, App. Div. 316; 
Beer, 124 Supp. 423. 
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But, where depositor drew post-dated check and left with 
his agent, used paying the expenses the depositor’s business 
during his absence, and the agent altered the date, cashed the check and 
absconded, was held that, while there authority for allowing 
-bank hold altered check against the drawer according its 
original tenor, the rule did not apply here for the reason that ‘‘the 
check was never valid instrument for any purpose, because had 
become vitiated fraudulent alteration before had any incep- 
tion.’’ 

bank has been absolved from liability paying altered check 
the ground that the alteration was committed employee the 
depositor while acting the scope and course his employment. 
California case, where the plaintiff company was depositor the 
defendant bank, appeared that the plaintiff’s bookkeeper, who was 
entrusted with the duty filling out checks for signature the plain- 
tiff’s manager and also cashing checks, drawn the plaintiff’s 
account and payable bearer, raised the amount one the plaintiff’s 
checks, and after obliterating the payee’s name, made payable 
bearer, and cashed the bank. another instance prepared 
check that could easily raised and, after raising the amount, 
it. was held that, inasmuch the cashing these checks was 
within the apparent scope the bookkeeper’s authority, the plaintiff 
could not hold the bank 


§58. Effect drawer’s negligence 


The general rule, under which bank held responsible its 
depositor, where pays check drawn him, which has been ma- 
terially altered without his knowledge consent, has its limitations and 
exceptions, general rules usually have, and modified the extent 
that, when some negligent act the part the depositor has con- 
tributed the payment the bank, the depositor may estopped 
from denying the correctness the The decisions indicate, 
however, that requires strong evidence negligence the part 
the depositor release the bank from liability. 

has been held that the delivering check stranger, with 
whom the drawer had business relation, exchange for currency 
equal the amount the check, was not such negligence would pre- 


12. Crawford West Side Bank, 100 50. 


13. Otis Elevator Co. First National Bank, Cal., 124 Pac. Rep. 704. 

has been held that bank, selling draft another bank, could not hold 
the purchaser responsible where appeared that the draft was fraudulently raised 
and after leaving the drawer’s hands and without his knowledge con- 
sent. City National Bank Fort Worth Stout, Tex. 567. 


Otis Elevator Co. First Nat. Bank, Cal., 124 Pac. Rep. 704. 
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clude the drawer from recovering from the bank, where the check was 
paid the bank after having been fraudulently 

Where the plaintiff drew checks upon the defendant bank, enclosed 
them sealed envelopes, and gave them for mailing clerk, who 
knew the contents the envelopes, and the clerk abstracted two checks, 
drew pencil line through the words ‘‘or order,’’ inserted ink the 
words ‘‘or and cashed them, was held that the plaintiff, 
giving the letters the clerk mail, was not guilty such negli- 
gence would preclude him from recovering from the 

And has been held that depositor not negligent failing 
report the bank the fact that check, filled out but unsigned, 
missing. the failure report the bank does not make the 
depositor responsible where the missing check subsequently paid, 
after being altered and bearing forged 


59. Duty drawer exercise care preparing checks. 

Speaking negotiable instruments generally, has been held 
many jurisdictions that, where the drawer maker bill note 
prepares carelessly that alteration may easily made, either in- 
sertion erasure, without defacing the instrument exciting the 
suspicion careful man, and the opportunity thus afforded em- 
braced and the instrument raised amount, the maker drawer will 
liable upon raised any holder due course. This holding 
has been placed several different grounds; first, that the drawer 
estopped his negligence; second, that where one two innocent 
persons must suffer loss through the wrong third person, shall 
sustain the loss who put the power the third person commit 
the wrong; third, that the duty one issuing commercial paper 
guard not only himself, but the public well, refusing sign 
instrument such form permit alteration with ease and 
without ready detection; and fourth, that the free interchange com- 
mercial paper requires such rule. Other authorities refuse hold 
this doctrine upon any ground, claiming that the person who issues 
negotiable instrument owes duty subsequent purchasers and 
that entitled rely upon the presumption that will not 
criminally altered. 

15. National Bank Virginia Nolting, 263, Rep. 826. 
“Drawing the check favor the stranger was not the proximate cause the 
loss. The forgery was the immediate cause, and that could have been readily 
perpetrated acquaintance. hold that giving check stranger, where 
business relation existed between the drawer and himself, was sufficient evidence 
negligence excuse the bank, and impose the loss upon the drawer, the 


check was forged raising larger amount than was given for, would 
release the banks from the just responsibility imposed upon them law.” 


16. Belknap National Bank North America, 100 Mass. 


17. Pure Oil Pipe Line Co. Columbia National Bank Pittsburgh, Pa., 
119 Atl. Rep. 607. 


on 


THE BANKING LAW JOURNAL 


674 


But, whatever may the just rule respect promissory notes 
and ordinary bills exchange, apparent that there ground 
which distinguish checks, for the relation between bank and its 
depositor essentially different from that which found exist be- 
tween the parties promissory note ordinary bill exchange. 
regard bill note one bound, the absence special agree- 
ment purchase become party any manner. But bank 
bound honor its depositor’s checks its peril. Hence just 
rule require the depositor exercise reasonable care the prepara- 
tion his checks the end that loss may not thrown unnecessarily 
upon the 

The leaving blank spaces check, making simple matter 
raise the amount the check inserting words figures, made 
the basis charge negligence against the drawer number 
eases. would seem that such carelessness the part the drawer 
check would sufficient absolve the drawee bank from respon- 
sibility for any loss occasioned thereby. The fact is, however, that there 
are decisions both ways the question and there are courts which 
refuse hold that the drawer’s negligence this regard will make 
him responsible the event the subsequent alteration his check. 

early English decision, which the bank was held free from 
liability, appeared that the plaintiff, having occasion absent 
from home, left his wife certain checks signed him blank, 
filled her and used business might require. She delivered one 
these checks the plaintiff’s clerk filled for the sum 
fifty pounds. The clerk wrote the word fifty the middle the blank 
line left for that purpose and began with small letter. showed 
the check the plaintiff’s wife, who directed him draw the cash. 
Before doing raised the check three hundred and fifty pounds, 
the alteration being rendered easy accomplishment the manner 
which the check was prepared, and drew the larger sum. was 
held this case that the plaintiff could not recover from his banker 
the money which claimed had been paid out without 

This case was followed New York decision, which appeared 
that wife signed check which her husband had filled out for the 
sum $900, leaving spaces which enabled him raise the check 
$4,900. raised the check this manner and withdrew the entire 
amount. action the wife against the drawee bank was 
held that the question whether the wife was negligent preclude 


18. Trust Co. America Conklin, Mise. Rep. (N. Y.) 119 
Supp. 367, where the court said: purchaser negotiable instrument 
take not his option, and usually, least some extent, relies upon 
the responsibility the last holder. bank, however, must its peril pay out 
money deposited, the depositor directs him so.” 


19. Young Grote, Bing. (Eng.) 253. 


{ 
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her from recovering from the bank, was matter for the determination 
the 

the opinion this decision was said: ‘‘If check appears 
have been altered the banker put inquiry the correctness 
the alteration and pays his own peril. Where, however, the 
alteration such excite suspicion because the check has been 
drawn the maker such way invite unsuspicious altera- 
tion, the law makes exception the rule that banker pays his 
own peril and permits him assert negligence the part the maker 
drawing his check.’’ 

another case this kind appeared that the plaintiffs drew 
check for $12.40 the defendant bank. The check was paid the 
bank after having been raised $112.40. action the plain- 
tiffs recover the amount from the bank, the latter pleaded de- 
fense that the check was and negligently drawn (presum- 
ably referring spaces left the check) render its alteration 
simple matter and ‘‘that reasonably cautious and prudent person 
detect the fraud and that the defendant did not and could not 
the exercise care and prudence detect the fraud.’’ 

reversing judgment favor the plaintiffs the court said: 

believed that the defendant entitled show, defense, 
between and the depositor, that has done all that due care and 
foresight would suggest, and that the real and proximate cause the 
loss making payment fraudulent altered check, was solely caused 
the negligence the drawer preparing the check that can 
easily altered without exciting the suspicion prudent and cautious 

But, already stated, there are courts which refuse accept this 
view. They hold that bank liable its depositor paying 
altered check notwithstanding carelessness negligence the de- 
positor’s part preparing These decisions are based the 
ground that the loss due not the careless manner which the check 
drawn, but the criminal act the person who alters it, and that 
the drawer not bound assume that the check will fraudulently 


tampered with after leaving his 


20. Timbel Garfield Nat. Bank, 121 App. Div. 870, 106 
Supp. 497. the opinion was said: “The text books are quite unanimous 
asserting that, where drawer check has prepared his check 
gently that can easily altered, without giving the instrument suspicious 
appearance and alterations are afterwards made, can blame one but himself, 
and that such case cannot hold the bank liable for the consequences his 
own negligence that respect.” Citing 544; Daniels Negotiable In- 
struments, 5th Ed., Sec. 1659; Morse Banks Banking, 4th Ed., Sec. 480; 
Zane Banks Banking, Sec. 154; Story Promissory Notes, 7th Ed. 675. 
21. First National Bank Walling Sons, Tex., 218 Rep. 1080. 
22. Exchange National Bank Bank Little Rock, Fed. Rep. 140; 
First National Bank Ketchum, Okla., 172 Rep. 81. See also Fordyce 
Kosminski, Ark. 40, Rep. 892. 
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decision the United States Circuit Court Appeals 
appeared that the defendant bank had its employ clerk whose 
duty was prepare drafts for the the bank sign. Pre- 
tending that wished remit $25 his brother New York, pre- 
pared draft the defendant’s correspondent New York for that 
sum and the cashier signed it. filling the draft, purposely left 
spaces after the figures and written amount and after the amount 
perforated the check machine used for that purpose. After 
the draft had been signed the cashier, filled these spaces 
make the draft one for $2,500 which, all appearances, was regular 
upon its face. then indorsed the draft fictitious person, in- 
dorsed the name the fictitious person the back and delivered 
third person who was identified the plaintiff bank. this person’s 
request, the plaintiff discounted the draft good faith and without 
notice suspicion that had any way been altered. 

was held that the defendant was not liable upon the draft, the 
court basing its decision upon the fact that the criminal act the 
forger and not the negligence the defendant’s cashier signing the 
check with blank spaces therein was the proximate cause the 

case when holder due course check, which had been 
raised amount, sued the drawer the theory that the latter was 
liable because spaces which the drawer left the check facilitated the 
alteration, the court holding that the plaintiff could not enforce the 
check, said 

idea is, the failure discharge this duty negligence 
the part the maker, and that should held liabile for losses 
suffered innocent holders account thereof. The effect such 
doctrine, carried into practice, would require the maker 
anticipate and provide against the many ways through which 
forgery committed, and compel him perform contract never 
made, because someone has committed forgery altering con- 
tract did make. this correct principle, then the owner 
goods stolen through his negligence should not have the right recover 
them after they have passed into the hands bona fide 

Some the decisions hold that, while the drawer check may 
not recover from his banker where draws the instrument such 
incomplete state facilitate invite fraudulent alteration, 
not bound prepare the check that nobody can successfully 
tamper with 


23. Exchange National Bank Bank Little Rock, Fed. Rep. 140. 
Fordyce Kosminski, Ark. 40, Rep. 892. 


25. Critten Chemical Nat. Bank, 171 219, Rep. 969; 
Houser National Bank Chambersburg, Pa. Super. Ct. 613. 


THE BANKING LAW JOURNAL 


Use lead pencil drawing checks. 


The practice drawing checks lead pencil one that may lead 
loss through alteration and this practice seems prevail certain 
parts the country. The use lead pencil for filling out check 
would appeal the average person being sufficiently negligent 
cast upon the user responsibility for any subsequent alteration the 
check. The authorities, however, hold 

One instance this kind involved seven checks for amounts varying 
between and $18 written lead pencil and ‘‘in sorry handwriting.’’ 
Spaces had been left the amounts expressed words and 
figures. The payee the check delivered them his son for present- 
ment and collection. And the son, before presenting the checks, raised 
each one them, accounting his father for the original amount and 
pocketing the difference. was held that the drawee bank could not 
charge the checks against the drawer’s 

The degree negligence which depositor may display drawing 
his check and still not held accountable for what happens the 
check the way alteration brought out Texas decision. 
appeared this case that the plaintiff kept checking account the 
defendant bank which sum exceeding $500 stood her credit. She 
directed her son-in-law draw check payable his order for $5.00. 
used lead pencil drawing the check and left space, capable 
being filled in, the line where the written amount appeared. The 
plaintiff, nevertheless, signed the check. 

Before presenting the check, the payee erased the figures $5.00 and 
substituted $500.00 their stead. wrote the word 
after the word ‘‘five,’’ thus turning the check into what appeared 
valid order for $500. presented the bank and received the 
it. was held that the bank was liable the plaintiff for 


26. Exchange National Bank Bank Little Rock, Fed. 140; Glasscock 
First National Bank, Tex., 266 Rep. 393; Commercial Bank Grayson 
Arden Fraley, Ky., 197 Rep. 951. See also Farmers’ Bank Bank 
Abbeville, Ga., 116 Rep. 204. 

The fact that the payee’s name and other details check were filled 
with typewriter, thus making alteration comparatively easy, was held im- 
material far the liability the drawee bank was concerned decision 
the Pennsylvania Supreme Court, Pure Oil Pipe Line Co. Columbia National 
Bank, Pa., 119 Atl. Rep. 607. 


27. Commercial Bank Grayson Arden Fraley, Ky., 197 Rep. 
951, where the court said: “It has been held that where negotiable instrument 
has been signed and delivered completed instrument, and without the assent 
the maker the instrument has been altered the insertion words figures 
the blank spaces left the instrument, and although done such manner 
leave mark indication the alteration, the instrument avoided, al- 
though held bona fide holder for value. 1036. The chief 
reason ordinarily advanced for this rule that negligence the making 
negotiable instrument could not considered the cause what would require 
the criminal act another perform.” 


? 
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the loss resulting from the raising the check the ground that the 
proximate cause the loss was the wrongful act alteration and not 
the drawer’s 

Georgia case the action was brought the drawee bank 
against collecting bank check drawn lead pencil, which had 
been fraudulently altered the payee’s name before coming the 
hands the collecting bank. 

The defense interposed the defendant bank was the effect 
that was negligence the part the drawer use lead pencil 
drawing his check because such check easily altered; that the plain- 
tiff bank, such negligence, was entitled charge the 
check against the drawer’s account and that, therefore, the plaintiff 
bank should have right hold the defendant bank liable for the 
loss. The trouble with this defense was that the drawer the check 
was not party the action. The question presented the court was 
merely one where the liability should rest between the drawee 
bank and the bank and was held that the drawee bank 
was entitled 


28. Glasscock First National Bank, Tex., 266 Rep. 393. See also 
Exchange National Bank Bank Little Rock, Fed. Rep. 140, where was 
said: “It will not say that everyone whose negligence invites another 
commit liable third party for the loss the latter sustains thereby. 
One who, leaving pile shavings near his house, invites another 
commit the crime arson that results the burning his neighbor’s build- 
ings, not liable his neighbor for that loss. The farmer who negligently 
turns his horse into the highway, and thereby invites thief steal it, does not 
thereby lose title his horse when innocent purchaser has bought him the 
thief. Nor there, our opinion, any sound reason why the liability the 
maker promissory note bill exchange, complete itself when issued, 
but subsequently raised without his knowledge authority, should 
measured the facility with which third person has committed the 
forgery upon it, why should held liable for the loss resulting from such 
forgery. The altered contract not his contract. His representation was not 
that the forged contract was his, but that the original contract was his, and the 
rule caveat emptor makes the duty the when buys it, and not 
the maker, then see that genuine.” 


29. Farmers’ Bank Bank Abbeville, Ga., 116 Rep. 204. 


(To continued 


The Balanced Account 


Its Effect Upon the Rights and Liabilities Banks and Their Depositors 
Connection with the Payment Forged and Altered Checks 


NOTE—This series articles will discontinued for the reason that 
they have been incorporated book entitled Forged and Altered Checks, 
just published the Banking Law Journal. 


Sufficiency examination account 


The cases referred the article published the August issue 
lay down the rule that the examination, which the law requires de- 
positor give his balanced bank account, must made with reason- 
able care. not possible, course, give exact definition 
care’’. All that can done this direction set forth 
the facts and the conclusion the court those cases which the 
with which the examination was conducted has been brought into 
question. 

The most récent authority this question Stumpp Bank 
New York, 209 Supp. 396, decision the Appellate Division 
the Supreme Court New York. this case was held that the 
depositor does not meet his obligations the bank merely comparing 
the canceled checks with the amounts shown the stubs the check 
book and seeing that the balance shown the check book agrees with 
the balance shown the bank’s statement. must least one 
step further and compare the canceled checks with the list paid checks 
returned the bank. This decision was referred length the 
June issue the Banking Law Journal. 

the case just referred the court cites with approval the earlier 
New York decision Morgan United States Mortgage Trust Co., 
208 218, 101 Rep. 871, and says: ‘‘This case squarely 
point holding that was the depositor’s duty compare the returned 
vouchers, not merely with their own books, but with the check list 
vouchers returned them the bank 

the Morgan case (supra) appeared that the plaintiffs, 
trustees estate, kept account the defendant bank. During 
period about year the confidential clerk the plaintiffs forged 
the signatures checks against the account and appropriated the 
proceeds. Five times during that period the pass-book was balanced. 
these occasions the clerk withdrew from the vouchers returned those 
which had forged and destroyed the check list. One the plain- 
tiffs compared the genuine vouchers, delivered him the clerk, with 
the check book, made comparison with the pass-book and never 
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asked for the check list. The bank conceded its liability few 
checks paid before the time when the pass-book was first balanced. 
the others, was held that the bank was not liable, for the reason 
that the depositor had been guilty negligence contributing the pay- 
ments, while the bank was free from such negligence. 


Hammerschlag Mfg. Co. Importers Traders National Bank, 
262 Fed Rep. 266, appeared that checks drawn the planitiff were 
raised the plaintiff’s bookkeeper, who cashed them the bank and 
appropriated the amounts which the checks were raised. The altera- 
tions continued over period nine months, although the plaintiff’s 
pass-book was balanced each month. The examination the bank’s 
statements was entrusted the bookkeeper, who was responsible for the 
fraud. was held that the bank was not liable, the reason being that 
the plaintiff did not properly meet its obligation examine and 
verify the bank’s statements. 


appeared that the plaintiff’s books were examined each month 
outside accountant. The method examining the bank’s statements 
and the reasons why was insufficient are set forth follows the 
court’s opinion: 


outside accountant, the record shows, made monthly ex- 
amination. checked the vouchers returned the bank, and 
checked them against the bank list. Then took the checks and 
checked them against the general exhibit, which contained record 
the number the check, the date, the payee, and the amount, and 
compared the amount with the entry the general exhibit. took the 
deposits listed the bank, and compared them with the deposits listed 
the general exhibit; and took the balance shown the general 
exhibit and the outstanding checks that did not come through, and found 
there was agreement with the balance shown the bank. 
though knew there was daily cash receipts book, admitted that 
did not look it; and admitted that, had compared with the 
general exhibit book, the discrepancies would have been immediately dis- 
closed. was asked the court whether there would have been any 
trouble about it, and answered: 

would very plain and obvious that there was 
tion embezzlement.’ 

the examination which was the duty the plaintiff 
make involved not simply the authenticity the signatures 
checks but the amount the checks, whether they had been 
raised not, that duty could not performed with ordinary 
looking the entries secondary book and leaving unopened the 
book original entries. Such method examination left the door 
wide open for such forgeries were practiced this case, and the negli- 
gence the accountant clearly attributable the plaintiff, the law 
being that, when duty cast upon any person, that person may 
not absolve himself his duty delegating the duty some other 
person perform. this case, the duty clearly was not adequately 


THE BANKING LAW JOURNAL 681 
Union Tool Co. Farmers’ Merchants’ National Bank, 
Los Angeles, 218 Pac. Rep. 424, case recently decided the Supreme 
Court California, appeared that the plaintiff, Union Tool Co., 
was depositor the defendant bank. the latter part August, 
1918, the tool company employed traffic manager man the name 
Davis. 

was his duty, among other things, check the freight bills and 
prepare distribution the particular accounts the charges therein 
contained. would then submit the treasurer the company the 
freight bills, properly approved himself and another employee, to- 
gether with voucher check payment each freight bill. The 
voucher checks, when presented the treasurer, were filled out except 
the signatures the president and secretary the company. 
the papers appeared regular the checks were signed the 
officers mentioned. After the checks were signed they were entered 
the bookkeeper their numerical order the check register. Each 
entry showed the date, name payee, amount, check number and the 
account which the check was charged. 

Soon after entering the employ the tool company, Davis con- 
ceived the idea securing some the company’s money the 
medium forged freight bills. 

His method was present voucher and freight bill 
himself which did not represent amount actually owing the 
plaintiff. After obtaining check for the amount the spurious bill 
would alter the payee’s name, indorse the check and deposit 
his own credit bank, which the check would collected from 
the defendant bank. The checks which fraudulently obtained and 
collected this manner aggregated more than $18,000. 

When the canceled checks were returned the bank, the plaintiff’s 
bookkeeper arranged them numerical order and checked them 
number and amount against the corresponding numbers and amounts 
the check register. comparison was made the face the check 
with the check register either date, name payee, nor was any 
examination the back the check made any person the employ 
the plaintiff company. 

was held that the plaintiff was negligent failing make 
thorough examination the canceled checks. The bank was held liable 
this case, however, for the reason that appeared that the bank was 
negligent paying the checks. 

The manner which the plaintiff, Frank Chemical National 
Bank, 209, conducted the examination the statements 
his bank account was held sufficient satisfy his legal obligation 
the bank. 

The plaintiff’s bookkeeper forged his signature number 


4 
‘ 
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checks the defendant bank and cashed them. times when the 
pass-book was balanced the bookkeeper was the one who received the 
book and canceled checks. would deliver the checks the plaintiff 
after abstracting those which had forged. Then and the plain- 
tiff would check the account, the bookkeeper reading from the entries 
the pass-book and the plaintiff holding the checks. this manner 
and the further means false balances, the bookkeeper was enabled 
his wrongdoing until had forged and collected checks, 
aggregating more than $8,000. was held that the plaintiff had exer- 
cised sufficient care examining the bank’s statements and that the 
bank was liable. 

And the examination which the plaintiff, Clark National Shoe 
Leather Bank, App. Div. 316, Supp. 1064, gave 
his bank account was held not lacking due 

The plaintiff here employed bookkeeper, one whose duties was 
fill out checks for the plaintiff sign. number occasions, 
after preparing check for the payroll and having signed the 
plaintiff, the bookkeeper raised the amount $50 $100 before 
ing the defendant bank which was drawn. kept for 
himself the amounts which the checks had been raised. 

When the checks came back from the defendant bank, they were 
delivered the bookkeeper and restored the raised checks the 
amounts for which they were originally drawn, ‘‘doing this 
skillful manner that only the closest sufficed detect the 
alteration.’’ also appeared that altered the lists paid checks 
furnished the bank that the amounts thereon would agree with 
the amounts the checks originally drawn, but the time the 
trial the plaintiff was able produce only two these statements. 

The plaintiff also employed expert accountant, who made 
examination his books once month. each examination the ac- 
compared the paid checks with the check book and when 
found discrepancies did not investigate further. did not 
examine the statement paid checks, sent the bank with the check 
vouchers, and the bank contended that this was such negligence the 
part the plaintiff would relieve the bank from liability. 

The court held, however, that the plaintiff had discharged the obli- 
gation which owed the bank conducting the examination the 
manner described. 


Bank Black Rock Johnson Son Tie Co., Ark. 229 
Rep. check bearing forgery the plaintiff’s signature 
was paid the defendant bank and returned the plaintiff; thirty 
days later the plaintiff the forgery and reported the fact 
the bank. directed verdict favor the plaintiff was reversed 
appeal, the court holding that was question for the jury whether 
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the plaintiff ‘‘had exercised ordinary care examining the ckecks and 
discovering the forgery and reporting the 


Depositor’s duty look for forged indorsements 

examination his canceled checks and comparison them 
with his own records depositor should lead prompt discovery 
any checks which bear forgery his signature which have 
been materially altered since leaving his hands. But depositor not 
ordinarily familiar with the handwriting the payees his checks 
the other persons through whose hands the checks may pass. Con- 
sequently, depositor not chargeable with negligence because fails 
that check has been paid forged indorsement. fact, 
may said general proposition that the law does not impose 
upon the depositor any duty which requires him examine his can- 
celled checks for the purpose ascertaining whether any them have 
been paid forged indorsements. And where drawee bank has 
paid check bearing forged indorsement, the fact that the depositor 
did not examine the bank’s statement and look over his canceled checks 
cannot used defense the depositor’s claim. 

ment made his direction, the depositor has right assume that the 
bank has ascertained the indorsements thereon genuine and that 
payments have been made, except such are Kearny 
Metropolitan Trust Co., 110 App. Div. 236, Supp. 274, 
Aff’d 186 611, Rep. 1108. There are many other 
decisions which follow the same rule. 

But City Indianapolis National City Bank, Ind., 141 
Rep. 249, was said: ‘‘If the drawee pays check holder 
indorsement and develops that the purported indorsement the 
payee truth forgery, the bank ordinarily may not have 
therefor against the account its depositor; but that case the de- 
positor must have exercised due diligence the matter examining 
his checks, and giving the bank timely notice the forgery, 
cannot recover from the bank.’’ 

Lieber Fourth National Bank St. Louis, 137 Mo. App. 158, 
117 Rep. 672, the plaintiff drew two checks the defendant bank 
and sent them broker, who was acting for the plaintiff loaning 
the amounts represented the checks real estate security. The 
broker forged the payee’s signatures the checks and them. 
the plaintiff delivered forged abstracts title. appeared that 
the plaintiff was fully justified placing confidence the broker 
inasmuch the latter was man good repute the community. 
The plaintiff did not find out that had been victimized until about 
five years later, when, after reading newspaper the broker’s 
suicide, had attorney investigate the loans. 
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was held that these did not disclose negligence 
the part the plaintiff failing make earlier discovery 
the fraud and that the bank was liable him for the amount his 
loss. 

was further held that, even the plaintiff had been negligent, 
such negligence would not have relieved the bank from liability the 
absence proof that the negligence had occasioned special damage 
the bank. 

Prudential Insurance Co. National Bank Commerce, 227 
510, 125 Rep. 824, the plaintiff company sent its agent 
two checks the defendant bank, for delivery the payees, who were 
policy holders. The agent forged the indorsements and collected the 
proceeds. The company was possession facts indicating that the 
agent had dealt similar manner with other checks sent him 
previously. And had its possession the genuine signature the 
payee each the checks question, well the checks pre- 
viously sent the agent and collected him forged indorsements. 
was held that the question whether the company was guilty negli- 
gence failing compare the indorsements the checks with the 
genuine payees’ signatures its possession was one for the jury 
decide. Consequently, directed verdict favor the insurance com- 
pany was reversed and new trial granted. The facts this case are 
set forth greater detail Section 32, supra. 

similar conclusion was reached Fletcher American National 
Bank Crescent Paper Co., Ind., 139 Rep. 664. For the facts 
this case see Section 59, supra. 

Negligence the part depositor failing examine returned 
checks not defense the bank except the extent such negligence 
has caused loss the bank, Kearney Metropolitan Trust Co., 110 
Rep. 1108; and such loss not caused where the bank has right 
recourse against the bank which the checks were paid. American 
Exchange Nat. Bank Yorkville Bank, 204 Supp. 621, Aff’d 206 
Supp. 879. 


Delegating employee the duty examination 


not required that depositor examine personally the bank’s 
statements and the canceled checks which the bank returns. That 
duty may properly delegated employee, competent make 
such examination. delegating the work making the ex- 
amination the depositor fulfills the obligation which owes the 
bank this respect. And this even though the examination the 
employee fails disclose improper payments, which might have been 
discovered the depositor’s personal examination the account. 
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Shipman Bank the State New York, 126 318, 
Rep. 371. 

the depositor the ordinary course business, commits the examina- 
tion the bank account and vouchers clerks agents, and they 
fail checks which are forged, the duty the depositor 
the bank discharged, although the principal (depositor), had 
made the examination personally, would have detected 

sometimes happens, however, that the depositor entrusts the 
examination the very employee who committing the forgeries 
alterations for which the depositor subsequently attempts hold the 
bank liable. And then the question arises whether the depositor 
chargeable with the knowledge the forgeries and alterations possessed 
his dishonest employee, relieve the bank from liability because 
the depositor’s failure give the bank prompt notice. Upon this 
question the authorities are conflict. 

quite generally held that the depositor not chargeable with 
the knowledge the actual forgeries alterations. Grow 
Prudential Trust Co., Mass., 144 Rep. 93. 

But number decisions has been held that, while knowl- 
edge the actual wrongdoing cannot imputed the depositor, 
chargeable with the knowledge which the employee subsequently gains 
from examining the bank’s statement and paid checks the same 
extent though the examination were made himself em- 
ployee way connected with the fraud. 

This illustrated the case Myers Southwestern National 
Bank; 193 Pa. Atl. Rep. 280. Here, the plaintiff opened account 
the defendant bank March, 1891. had his employ confi- 
dential clerk, whom entrusted the business attending the 
count. Between March, 1891, and November, 1893, this clerk forged 
the plaintiff’s signature number checks against the account and 
them the bank, the aggregate amount the defalcations being 
about $13,000. 

was the clerk’s duty make deposits, hand the passbook 
verify the bank’s statements and report the result the plain- 
tiff. For the purpose concealing the forgeries ‘‘he falsified his em- 
ployer’s books, and, mis-additions and mis-subtractions forced the 
balances the check book make them agree with those the 
bank book.’’ the checks which had forged were returned the 
bank, destroyed them. Each time the pass-book was balanced re- 
ported his employer that the balance was correct. 

this case, the trial court directed verdict favor the bank 
and the judgment was affirmed appeal. 

Leather Manufacturers’ Bank Morgan, 117 96, the plain- 
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tiffs sued the bank for the amounts which employee had fraudu- 
lently raised checks drawn the bank. The United States Supreme 
Court held that, such case, where the employee whom the checks 
were altered designated the depositor examine the pass-book and 
vouchers, the depositor better position than had designated 
one make examination and that the question decided 
whether the depositor used reasonable diligence supervising the exam- 
ination the employee. The Supreme Court reversed judgment 
which the trial court directed favor the depositor and ordered 
new trial. 

stated Fletcher American National Bank Crescent Paper 
Co., Ind., Rep. 664: (the depositor) was not charge- 
able with that knowledge Preston’s (the dishonest employee’s) mis- 
which acquired while doing the unlawful acts complained 

when plaintiff delegated Preston the performance its duty 
the matter examining the canceled checks and statements ac- 
count returned the bank, and undertook that task, plaintiff was 
chargeable with knowledge the facts shown that examination, and, 
such examination disclosed facts making apparent that the checks 
were fraudulent and the indorsements forged, plaintiff would charge- 
able with that 

Pannonia Building Loan Association West Side Trust Co., 
377, 108 Atl. Rep. 240, appeared that the treasurer the 
plaintiff building and loan association, one Szedlak, presented the as- 
sociation what appeared application papers for loans made 
stockholders the association. The papers were fact spurious and 
had been prepared the treasurer. each instance the loan was ap- 
proved and check for the amount was drawn the defendant trust 
company the order the supposed borrowing stockholder and de- 
livered the treasurer. The latter indorsed the name the stockholder 
each check and then indorsed his individual name and deposited 
them his personal account the defendant trust company which 
all the checks were drawn. Whenever the association’s pass-book 
was balanced the paid checks were returned the treasurer and the 
other officers the association did not examine the pass-book re- 
turned checks. 

all, there were checks amounting $3,141.12 and the treas- 
urer’s operations extended over period four years and five months. 
The court held that the bank was, under the recited, not 
liable. 

the other hand, held some authorities that, where de- 
positor good faith and the exercise reasonable care commits the 
examination employee who has been defrauding him through the 
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medium the account, not chargeable with knowledge the facts 
which the examination discloses the clerk, and the bank remains liable 
the depositor. Kenneth Investment Co. National Bank 
St. Louis, 103 Mo. App. 613, Rep. 1002. 

this case employee the plaintiff company the plain- 
tiff’s signature checks aggregating $1,903, between the dates 
May and September 24, 1904. During this period the plaintiff’s 
pass-book was balanced several times, but the forgeries were not dis- 
covered because the examination the bank’s statements was entrusted 
the employee whom the forgeries were committed. was held 
that the bank was nevertheless liable. The plaintiff was not chargeable 
with the guilty knowledge its employee. 

Here the court said: ‘‘A rule that would require that the examina- 
tion should made the depositor person that would charge him 
with the fraud his trusted employee, should entrust him the 
examination, would harsh one and war with the relation which 
bank sustains its depositors, and very much weaken the salutary rule 
that, bank paying money the check its depositor, does 
its peril and takes the risk the check being 

Wachsman Columbia Bank, Mise. Rep. 280, Supp. 
711, Aff’d Mise. Rep. 62, Supp. 885, the court said: 

are bound know the signatures their depositors, and 
they pay forged checks they commit the first fault and cannot visit the 
upon the innocent depositor, who, after the fact, also 
deceived the simulated paper. So, the depositor, the ordinary 
eourse business, commits the examination the bank account and 
vouchers who the and fails disclose the 
forged checks, the duty the depositor the bank discharged, al- 
though had made the examination personally would have de- 
tected them. The duty the depositor most exercise ordinary 
and this was performed when the ordinary course they entrusted 
the duty examination the usual 

The same rule held apply case where employee raises the 
amounts signed the employer, and the examination the 
returned vouchers and accounts thereafter entrusted such employee. 
Clark National Shoe Leather Bank, App. Div. 316; Mer- 
chants’ National Bank Nichols Shepard Co., 223 

While depositor may charged with the guilty knowledge 
clerk, whom entrusts the vouchers and statement for verification, 
the bank will nevertheless held liable appears that its negligence 
contributed the continuation the fraud. Critten Chemical Na- 
tional Bank, 171 219, Rep. 969. 

this the plaintiff was depositor the defendant bank. 
clerk the plaintiff’s employ, different times, abstracted from the 
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mail drawer number checks signed the plaintiff which were being 
sent out payment bills. These checks the clerk altered raising 
the amounts and making them payable cash. then them 
the defendant drawee bank, paid the bills for which they were drawn 
with part the proceeds and appropriated the balance. The clerk was 
enabled conceal the fraud because the verification the bank’s state- 
ment was one the duties with which was charged. The fraud was 
discovered when, during the clerk’s absence, the work verification was 
another employee. 

appeared that one the checks (the sixth the series) showed 
upon its face that the word and the amount had been written 
over erasures. The defendant’s teller testified that did not like the 
looks the check and that was such mutilated condition that 
required the clerk indorse before paying over the amount. was 
held that, while the bank was not liable for the first five checks, its negli- 
gence paying the sixth check made responsible for that check and 
those which followed. the bank had refused payment the sixth 
required the clerk obtain the plaintiff’s indorsement, the 
fraudulent alterations ‘‘would have been exposed and their repetition 
would not have occurred.’’ 

United Security Life Insurance Trust Co. Central National 
Bank, 185 Pa. St. 586, Atl. Rep. 97, the payees’ indorsements 
drawn the plaintiff trust company the defendant bank were 
forged the plaintiff’s settlement officer, one Williams. The plaintiff 
was held not chargeable with the knowledge Williams entries 
the plaintiff’s books which would have disclosed the forgeries. The bank 
was held liable the plaintiff. 


5 


Banking Decisions 
this department are published each month all the important decisions the 


Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


BANK LIABLE INVESTOR FOR LOSS 
CAUSED FRAUD BANK’S 
REPRESENTATIVES 


Martin, Jr. Gotham National Bank, New York Supreme Court, 
Special Term, August 20, 1925 


The plaintiff, having sum money which wished loan, 
provided that could make good business connection doing so, 
applied the defendant bank. was advised two officers 
the bank, one vice-president and the other special representative, 
loan the sum $15,000 construction company. the time 
advice was given the bank held worthless protested note signed 
the construction company for the sum $2,450. appeared that 
the bank also had had other transactions with the construction com- 
pany indicating financial weakness the part the company. The 
bank’s representatives misrepresented the assets and financial worth 
the construction company and the man who owned most its 
stock and controlled it. Prior the making the loan, was ar- 
ranged that one the bank’s representatives would elected vice- 
president and treasurer the construction company and that both 
them should share its profits. 

Acting upon the advice the defendant’s ‘officers, the plaintiff 
advanced the money and portion was used pay off the $2,450 
note. result the loan, the plaintiff sustained loss $9,- 
318.69. was held that the bank’s representatives were liable and 
was further held that the bank was also liable the theory that, 
under the the fraud the agents was imputable 
the bank. 


FABER, J.—This action brought rescind loan $15,000 
made plaintiff the defendant Montville Construction Co. the 
ground fraudulent representation and for the recovery $9,318.69, 
the balance remaining due the said loan. The complaint alleges, 
among other things, that the defendants O’Shea and Montville 
tion Co. were engaged contracting business, O’Shea owning prac- 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) 867. 
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tically all the stock the company and controlling it; that the de- 
fendants Banning and Lockwood were agents and employees the de- 
fendant Gotham National Bank New York, Banning being one the 
assistant vice-presidents; that prior the month April, 1923, the 
bank had loaned O’Shea the Montville Construction Co. about $2,400, 
which loan was evidenced promissory note the Construction Co. 
and O’Shea, payable the order the bank, falling due the early part 
the month April, 1923; that the plaintiff acquainted with 
the bank and its agents and employees, the defendants Banning and 
Lockwood, the latter part April, 1923; that that time the bank was 
seeking collect its said loan made O’Shea and the Construction Co., 
the note having been that time protested for non-payment; that the 
defendants Banning and Lockwood represented the plaintiff that the 
bank desired collect its indebtedness from O’Shea and the 
tion Co., and that said company and O’Shea were also desirous secur- 
ing additional money pay off indebtedness and finance construc- 
tion contracts, and that the defendants all made false and fraudulent 
representations the plaintiff April, 1923, upon the faith which 
plaintiff $15,000. The complaint then alleges numerous fraud- 
ulent statements fact which unnecessary recite here, and 
further pleads that the false statements induced plaintiff make the 
loan $15,000; that part has been repaid, and that plaintiff 
and was willing turn back and did tender all papers that received 
the transaction upon receipt from defendants the balance the 
loan. 

The answers all the defendants are, effect, general denials. The 
defendants O’Shea and Montville Construction Co. did not appear 
the trial. The proof establishes that April, 1923, the plaintiff, who 
had previously been engaged business Pennsylvania, Texas and 
the Southwest, had accumulated some fifteen twenty-five thousand 
dollars and came New York with view making business connec- 
tion. wished invest his moneys safe securities make 
loan for short period upon good security doing could make 
business connection and insure income for himself. One the 
plaintiff’s few friends New York was Mr. Lewis, who also knew 
Banning, one the defendants, and knew him employee the 
defendant bank and considered him man integrity and respon- 
sibility. Mr. Lewis gave plaintiff.a letter introduction Banning. 
The plaintiff presented this letter and told Banning his wishes. Ban- 
ning had desk the main office the defendant bank and was held out 
be, and fact was, responsible executive officer the bank, whose 
duties were obtain new business, investigate and make recom- 
mendations concerning credit loans and credits, and attend collec- 
tions for the bank, interview persons who did business with the bank, 
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and generally, discharge the duties bank officer. Banning told 
plaintiff, the occasion his first visit, that knew nothing that 
time, but heard anything such plaintiff desired would notify 
him. Subsequently, and April 11, 1923, requested plaintiff call 
him. Plaintiff did call, and Banning introduced him Lockwood, who 
was special representative the bank and whose duties were get 
new business, investigate and make recommendations concerning 
credit loans and credits, and attend collections for the bank, in- 
terview persons who did business with the bank, and, generally, dis- 
charge the duties bank officer, and whatever the executive officers 
the bank assigned him do. Lockwood told plaintiff the oppor- 
tunity invest $15,000 the business O’Shea and the Montville Con- 
struction Co. Banning took part the conversation between Lockwood 
and the plaintiff. was this conversation that Banning and Lock- 
wood made the fraudulent representations which are the basis this 
action. Plaintiff told Lockwood would think the matter over and de- 
cide what do. The next day called the bank and had further 
talk with Banning and Lockwood and concluded make the investment 
recommended them. 

this time and his Montville Construction Co. were indebted 
the defendant bank promissory note for $2,450, which had been 
protested for non-payment, and had been unpaid since March 26, least 
two weeks before the negotiations between plaintiff and Banning and 
Lockwood, which fact was not disclosed plaintiff. From the proceeds 
the $2,450 note defendant bank had been paid prior note for $650, 


which had also been protested for non-payment. The $650 note was 


given part renewal $950 note previously discounted, from which 
original loan $250 O’Shea and his company was paid. Such 
record shows the financial weakness O’Shea and his company. 
this situation Banning and Lockwood recommended the loan $15,000 
plaintiff the Montville Construction Co. They had, prior meet- 
ing the plaintiff, made agreement with the Montville Construction 
Co. which Lockwood was elected vice-president and treasurer 
and have forty shares the preferred stock the construction com- 
pany issued Lockwood and per cent. the net profits the com- 
pany were paid him, and was understood that Banning was 
have one-half such per cent. The note $2,450 owing the 
bank, and past due, was uncollectible and the bank stood position 
lose that amount. matters then stood the bank would have lost $2,450 
had not the plaintiff advanced the $15,000 loan the Montville Con- 
struction Co., and the defendants Banning and Lockwood made the 
fraudulent representations complained the plaintiff for the purpose, 
primarily securing the defendant bank. This was accomplished, 
the bank received $2,450 out the $15,000 loan plaintiff. Defendants 


ihe 
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Banning and Lockwood represented plaintiff that O’Shea was worth 
$80,000 real estate; that its value had been looked the bank; 
that was subject only $9,000 mortgage part it; that O’Shea 
and his construction company had valuable construction machinery 
Long Island City, which had been appraised the bank and which was 
the market value $38,000 $40,000; that Lockwood had inspected 
the machinery for the bank and the same had been appraised the 
bank which had taken chattel mortgage thereon security for note; 
that O’Shea and his company had certain provisional contract lay 
streets and sewers Waterbury, Connecticut, cost plus per cent. 
basis, the cost amounting approximately $1,400,000; that the ma- 
Long Island City was ample security for advance $15,000 
the plaintiff because the bank had inspected collateral and had 
taken chattel mortgage upon security for its loan, and that the 
bank never took anything without looking into it; that making 
advance $15,000 plaintiff would have the benefit the bank’s in- 
vestigation O’Shea’s and Montville Construction Company’s assets, 
and that O’Shea’s personal indorsement alone was sufficient security for 
$15,000 loan. These statements were knowingly false. The actions 
Banning and Lockwood and their talks the office plaintiff’s at- 
torney the time signing certain agreements make still more 
clear that they were primarily interested collecting the worthless 
$2,450 note held the bank, the first thing they did with the proceeds 
the loan was pay the bank. Banning and Lockwood claim, how- 
ever, that making the statements the plaintiff the property 
O’Shea and the construction company, they told plaintiff they were 
stating only what O’Shea had told them, and they deny having said 
that the machinery Long Island City had been inspected and ap- 
praised the bank. The plaintiff’s version clearly established the 
proof. ineredible that plaintiff would loan $15,000 without some 
assurance from Banning and Lockwood that such loan would amply 
secured. Having reached the conclusion that the defendants Banning 
and Lockwood did, knowingly, make the false statements complained of, 
there presented the question the bank’s liability for the acts 
Banning and Lockwood, either them. 

behalf the bank contended that the plaintiff must prove, 
against the bank, (1) representation, falsity, scienter, deception and in- 
jury (Rives Bartlett, 215 Y., 33, 35; Reno Bull, 226 Y., 546) 
(2) that the acts and knowledge Banning and Lockwood are binding 
upon the bank only they acted and acquired their knowledge the 
bank’s agents, acting within the scope their authority (Henry 
Allen, 151 Y., 11; Taylor Commercial National Bank, 174 id., 
181; Cushman Amend, 176 App. Div., 224, (3) that, assuming 
Banning and Lockwood made the alleged false representations, they are 
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way binding upon the bank, because they had authority make 
such representations behalf the bank, and their knowledge the 
falsity such representations was not the bank’s knowledge (Corrigan 
Bobbs-Merrill Co., 228 Y., 58; Taylor Commercial National 
Bank, 174 Y., 181; Mapes National Bank, Penn. St., 
(4) that Banning and Lockwood’s personal and individual in- 
terests them and plaintiff sought promoted the transaction 
disqualified them agents the bank for any and every purpose 
(Florida National Bank Merchants Farmers Bank, 227 Fed., 715; 
Benedict Arnoux, 154 Y., 728; Cushman Amend, supra; 
Flanagan Shaw, App. Div., 508, aff’d 174 Y., 530), and (5) that 
the entire transaction alleged was ultra vires the Bank Fed. Stat. 
Ann., sec. 5136, 654). 

accord with the contention counsel the law laid down 
the cited, but the facts the instant case are quite different 
from those the cases referred to. Here have the defendant bank 
profiting the fraud its agents, viz., receiving the payment 
worthless note. was said Taylor Commercial National Bank 
(supra) ‘‘It established principle law that where person acts 
for another who accepts the fruits his efforts, the latter must 
deemed have adopted the methods employed, may not, even 
though innocent, receive the benefits and the same time disclaim re- 
sponsibility for the fraud means which they arose (Garner 
Mangam, Y., 642; Krum Beach, Y., 389; Fairchild 
MeMahon, 139 Y., Justice points out, and authority 
supports justice maintaining, that where corporation takes ad- 
vantage the fraud their agent, they cannot afterwards repudiate 
the and say that the act which has been done the agent not 
act for which they are liable’’ (see also Abraham American Ex- 
change National Bank, 191 Y., 594; Green Des Garets, 210 Y., 
79; People Tweed, Hun, 382; Churchill St. George Development 
Co., 174 App. Div., Bloomquist Farson, 222 Y., 375; Rocky 
River Development Co. German-American Brewing Co., 193 D., 
fendant bank not only received the benefits the fraudulent representa- 
tions its agents, but failed repudiate them and refused make 
restitution when the fraud was brought its attention. The case 
Deyo Hudson (225 Y., 602), stressed counsel for the bank, has 
been considered, and find nothing there conflict with views 
already expressed. The crux this case the defendants Banning and 
Lockwood making the false representations complained did for 
the primary purpose collecting worthless note, thus yielding profit 
the bank and bringing this case within the doctrine imputable 
fraud. this respect differs from the cited cases. The proof also 
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justifies the that all the defendants participated the 
fraud complained and are therefore each equally liable (Green Des 
Garets, People Tweed and Churchill St. George Development Co., 
supra). 

Judgment favor plaintiff against all the defendants, 
with costs. Settle findings notice. 


LIABILITY INSURANCE COMPANY UNDER 
“BANKER’S BLANKET BOND” 


International Union Bank National Surety Co., Municipal Court 
the City New York, 209 Supp. 583. (Affirmed, 
Supreme Court, Appellate Term, June 22, 1925 


The defendant insurance company issued the plaintiff bank 
policy known Blanket Bond’’ indemnifying the 
plaintiff against ‘‘any loss through the payment, whether received 
over the counter through the clearing house mail, forged 
raised checks (genuine) checks bearing forged indorsements 
the establishment any credit any customer the faith such 

person opened account the plaintiff bank under the 
name Wagner. deposited this account two checks for $400 
each, drawn two other banks. They were signed the names 
Weber and Vietz respectively, and payable Wagner’s order. 
Wagner drew both these checks and that was 
known one the drawee banks Weber and the other Vietz. 
withdrew the amount the checks and they were subsequently 
returned the drawee banks, one marked funds’’ and 
the other marked ‘‘no 

was held that the two checks were forgeries within the meaning 
the bond and that the company was liable the plain- 
tiff bank for the amount the loss which sustained. 


Action the International Union Bank against the National 
Surety Company. Judgment for plaintiff. 

Morris Hillquit, New York City, for plaintiff. 

Prince Loeb, New York City (Sidney Loeb, New York 
City, counsel), for defendant. 


GENUNG, J.—The defendant issued the plaintiff domestic 
banking corporation), for consideration duly paid, its ‘‘Banker’s 
Blanket Bond,’’ indemnifying the plaintiff against (among other mis- 


NOTE—For similar decisions see Banking Journal Digest (Third 
Edition, 1925) 419-558. 
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haps) ‘‘any loss through the payment, whether received over the 
counter through the clearing house mail, forged raised checks 
(genuine) checks bearing forged indorsements the establishment 
any credit any customer the faith such 

agreed that one George Wagner had account plain- 
tiff’s bank with balance February 11, 1924, $350. 
that day deposited with the plaintiff two checks aggregating $800. 
One check $400 was drawn the Chatham Phenix National Bank 
Charles Weber Wagner’s order; the other check $400 was 
drawn the Yorkville Bank Charles Vietz Wagner’s order. 
Both checks were indorsed Wagner, and the plaintiff bank 
his account with the sum $800, and Wagner then drew $800 from 
the plaintiff. Thereafter, the Chatham Phenix Bank returned the 
Weber check ‘‘no account,’’ and the Yorkville Bank returned the Vietz 
check funds’’; the loss the plaintiff $450, viz., the 
$800 paid out, less the balance Wagner $350. 

was stipulated that all the checks were ‘‘signed and indorsed 
one and the same person one and the same handwriting’’; that person 
being known the different banks ‘‘Wagner,’’ and 
The plaintiff therefore claims that entitled 
the theory that ineurred loss through the establishment 
credit customer upon the faith forged checks, while the defend- 
ant contends that these checks were not ‘‘forgeries’’ within the meaning 
the word used its policy. 


are not concerned with question statutory construction, but 
with the meaning contract and ‘‘forgery’’ used this contract, 
forgery ‘‘as common thought and common speech would now imagine 
and Van Vechten American Eagle Fire Ins. Co., 239 

fraudulent making writing the prejudice another’s rights 
Black. Com. 247), the making malo animo any written instrument 
for the purpose fraud and deceit East, 852; Marden 
false making material alteration with intent defraud, any 
writing which, genuine, might apparently legal the 
foundation legal liability Bish. Crim. Law, See. 523).’’ Id. 
has also been defined ‘‘the false making instrument which 
purports that which not (People Filkin, App. Div. 589, 
definitions show the common-law origin ‘‘forgery,’’ viz., that be- 
longed originally that class misdemeanors called 
896. 

Under the stipulation, true, that each the was 
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signed the name known the bank which the check was drawn, 


but forgery may committed even the use one’s own name. 
People Trust Co. Smith, 215 488, 109 561, 
1916B, 840, Ann. Cas. 1917A, 560; Graves Amer. Ex. Bank, 
205; People Peacock, Cow. 72; Third Nat. Bank City 
New York Merchants’ Nat. Bank, Hun, 475, 478, 1070. 

Here Wagner, presenting these checks the plaintiff, repre- 
sented that each check was drawn third person, not himself, 
that false representation (implied least), and the ‘‘faith such 
checks,’’ the plaintiff established credit Wagner. Whether the 
plaintiff bank was negligent paying out uncollected checks was 
not pleaded nor litigated. National Surety Co. National City Bank 
Brooklyn, 184 App. Div. 771, 776, 172 413. 

There should judgment for the plaintiff. 


WITHDRAWAL DEPOSIT MADE FOR 
SPECIAL PURPOSE 


Pierson Swift County Bank, Supreme Court Minnesota, 204 
Rep. 


land agency, which had contracted purchase farm from the 
plaintiffs, drew check the defendant bank, payable the de- 
fendant ‘‘for Pierson,’’ one the plaintiffs. The check was 
used making payment the land, and the bank was in- 
make payment upon receipt satisfactory deed. There- 
after the land agency drew against its account, and when the deed 
arrived did not have deposit sufficient funds pay the check. 
The plaintiffs brought this action against the bank recover the 
amount the check upon the theory that the delivery the check 
the bank constituted special deposit, and that the bank should 
have held the amount the check for the benefit the plaintiffs. 
The court held that, while the deposit was made for special pur- 
pose, the land agency had the right withdraw any time before 
the money was paid the plaintiffs, and, the deposit had been 
withdrawn before the defendant received the deed, the defendant 
was not liable the plaintiffs. 


Action Pierson and another against the Swift County Bank. 
After verdict for plaintiffs, defendant appealed from order denying 
alternative motion for judgment non obstante new trial. Reversed 
-and judgment entered for defendant. 


NOTE—For similar decisions see Bankirg Law Journal Digest (Third 
Edition, 1925) 338. 
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TAYLOR, C.—Plaintiffs, residents Muscatine, Iowa, made 
sell farm Swift county, Minn., the Wilmers Land 
Agency Benson that county. The Wilmers Land Agency turn 
made contract sell the farm George Bingham. was arranged 
that the deed should run direct from plaintiffs Bingham, and that 
Bingham should give back mortgage plaintiffs for the deferred 

part the purchase price. cash payment $5,000 was made 
March 1920, which time the deed and mortgage back were 
delivered. March 24, 1920, the Land Agency deposited de- 
fendant bank check payable the Land for $5,720 drawn 
Bingham South Dakota bank and the amount was credited the 
checking account the Land Agency. the same time the Land 
drew check for $5,020 defendant bank and payable 
defendant bank ‘‘for The next day pursuant 
instructions, defendant wrote Thompson Thompson, attorneys for 
plaintiffs Muscatine, Iowa, stating that the Land Agency had de- 
posited its check $5,020 for the payment due March and wished 
examine the deed, and, was all right, would then make the pay- 
ment; and asked that the deed sent defendant for collection with 
instructions respect recording the deed and the mortgage. 
April 12, 1920, Thompson Thompson wrote 


find warranty deed George Bingham from Pierson 
which you are deliver unto Mr. Bingham his order upon his prior 
performance the following conditions. 

also inclose you the mortgage upon said lands filed 
you Mr. Bingham accepts the deed upon the foregoing 
which event you are file the mortgage record keeping out such 
sums will reimburse for any expense incident this 


April 14, 1920, defendant wrote Thompson Thompson: 


warranty deed from Pierson and wife George Bingham, also 
mortgage executed Mr. Bingham and wife Pierson. 
note your instruction and shall govern ourselves 


The Land Agency drew checks its bank account continually, and 
when the deed arrived did not have sufficient funds deposit pay 
the check given defendant cover the payment due plaintiffs, and 
never afterwards had sufficient funds pay this check. had drawn 
out its entire deposit and closed its account long before the commence- 
ment this action. During the summer 1920, there was consider- 
able correspondence respect the payment due plaintiffs but without 
any result. October, 1920, one the firm Thompson Thompson 
went Benson and made agreement with the Land Agency which 
the Land Agency promised make the delinquent payment and 


will acknowledge receipt your favor the 12th inclosing 
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complete the transaction with the terms then agreed 
upon. did not see defendant, but thereafter wrote defendant stating 
the terms settlement and giving defendant full instructions 
the manner which was carried out. The Land Agency, 
however, failed perform any part its agreement; and the check for 
$5,020, the deed and the mortgage still remain defendant’s possession, 
although defendant disclaims any interest them any right 
retain them. December, 1923, plaintiff brought this action collect 
from the defendant the sum $5,020, the amount the check, claiming 
that delivering the check defendant constituted special deposit 
the amount for which was drawn and that defendant held such amount 
bailee for plaintiff. 

The trial resulted verdict for plaintiff, and defendant appealed 
from order denying the usual alternative motion for judgment non 
obstante for new trial. 

Plaintiff concedes that depositing the Bingham check and crediting 
the amount thereof the the Land Agency created 
between defendant and the Land Agency the usual relation 
debtor and existing between bank and its depositors. But 
plaintiff contends that delivering defendant check drawn this 
account payable the order defendant, for plaintiff with 
tions pay the amount thereof plaintiff delivery satisfactory 
deed, the Land Agency created special deposit which plaintiff be- 
came entitled when the deed was received defendant. 

The check was payable defendant not plaintiffs. will 
concede, claimed plaintiffs, that was equivalent deposit with 
defendant the Land Agency the amount there for the special 
purpose paying the installment due plaintiffs delivery satis- 
factory deed conveying the property Bingham. Plaintiffs forwarded 
the deed but required the performance certain conditions before its 
delivery. the view take the transaction, not necessary 
consider the effect these conditions, for title the deposit never 
passed plaintiffs and defendant never held their agent bailee. 


The authorities cited plaintiffs supporting their contention 
may divided into two classes. First: Those which bank, while 
holding special deposit deposit made for special purpose, became 
insolvent, and was held that such deposits were not assets the bank 
and could recovered from the receiver other liquidator into whose 
possession they had passed. Examples this class are: Stein 
Kemp, 132 Minn, 44, 155 1052; Stabbert Manahan (Minn.) 
309, Am. St. Rep. 869; Stoll Meade County Bank, 136, 
163 565; Ziegenhagen Suring State Bank, 166 Wis. 22, 163 
184; First National Bank Hummile, Colo. 259, 986, 
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788, Am. St. Rep. 257; Fogg Tyler, 109 Me. 109, 
1008, (N. 847, Ann. Cas. 1913E, 41; Titlow Sund- 
quist, 234 613, 148 379. Second. Those which the bank 
had applied the deposit some purpose other than that for which 
was made and was held liable for the funds diverted. The follow- 
ing are examples this class: Eshbach Byers, 164 Ill. App. 449; 
Cutler American Exchange Bank, 113 593, 710, 
328; First National Bank Graham, Pa. 91, Am. 
St. Rep. 628. 

The rules applied those cases are undoubtedly correct but the 
facts not bring the present case within them. deposit, made for 
special purpose, remains the property the depositor until applied 
that purpose, and, until applied, held the bank other 
depositary the agent bailee the depositor; and the depositor 
may withdraw it, may revoke the authority apply the specified 
purpose, any time before has been applied. Simonton First 
National Bank, Minn. 216; Bank Higbee, 109 Pa. 
Stockton Sav., ete., 131 Cal. 321, 479; Trustees Howard 
College Pace, Ga. 486; Mayer Bank, Ga. 325; Star Cutler 
Co. Smith, App. 212; Davis (D. C.) 119 950; Hutchin- 
son National Bank Commerce, 145 Ala. 196, So. 143; City 
Miami Shutts, Fla. 462, So. 929; Brockmeyer National Bank, 
Kan. 376, 855; Anderson Bank, 112 Cal. 598, 
1063, 479, Am. St. Rep. 228; Stoller Coates, Mo. 
514; American Exchange Bank Loretta, Mining Co., 165 
103, 202, Am. St. Rep. 233; Woodhouse Crandall, 197 

The making the deposit question was matter wholly between 
defendant and the Land Agency. Plaintiffs were not parties and 
were not bound any way. action taken the Land 
Ageney and the defendant could make defendant plaintiff’s agent 
receive payment. The deposit could not operate payment until 
applied such and accepted such plaintiffs. Defendant held 
the agent the Land Agency which had the right withdraw 
revoke the authority given defendant any time before had 
been actually applied the specified purpose. The Land had 
withdrawn part the deposit before the deed arrived and thereafter 
withdrew the remainder. This operated revoke the authority 
defendant apply originally directed. Simonton First Na- 
tional Bank, Minn. 216, and other cases eited above. the Land 
Agency retained title and control over the deposit and withdrew 
before had been applied the payment due plaintiffs under the 
land contract, plaintiffs have cause action against defendant. The 
order appealed from reversed and judgment will entered for de- 
fendant. 


ij 
| 
| 
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BANK COLLECTING CHECK FORGED IN- 
DORSEMENT LIABLE PAYEE 


National Union Bank Maryland Miller Rubber Co. New York, 
Court Appeals Maryland, 129 Atl. Rep. 688 


The Miller Rubber Co. opened account its name the 
defendant, Baltimore Bank. was arranged with the bank that 
checks, payable the rubber company, received the company’s 
distributing agents Baltimore, should deposited this 
the agents. one had authority draw against this account 
except the company. The agents wrongfully indorsed checks payable 
the company’s order, excess $30,000, and deposited them 
their individual account, appropriating the proceeds. was held 
that under these the bank was liable the company 
for the amount its loss. 


officially reported.’’ 

Suit the Miller Rubber Company New York against the Na- 
tional Union Bank Maryland. From order overruling demurrer 
complaint, defendant appeals. Order affirmed and case remanded 
for further proceedings. 

Joseph France and Harry Baetjer, both Baltimore (Venable, 
Baetjer Howard, Baltimore, the brief), for appellant. 

Edgar Allan Poe, Baltimore (Bartlett, Poe Claggett, Balti- 
more, the brief), for appellee. 


OFFUTT, J.—This appeal presents two questions, one whether the 
appellee has the right recover from the appellant the proceeds 
checks, drawn the appellee’s order, which were deposited the 
appellant the credit the appellee’s agents upon their unauthorized 
indorsements; and second, whether such right exists can 
court equity; and these questions are presented the 
action the circuit court Baltimore city overruling demurrer 
bill complaint, filed the appellee against the appellant, 
require pay over the appellee the proceeds checks alleged 
have been ‘‘fraudulently and wrongfully’’ diverted from its account 
the concurring acts its agents and the appellant. 

The bill complaint alleges that the appellee engaged the 
business manufacturing and selling automobile tires, tubes, and 
accessories and kindred products, having its principal factory located 
Akron, Ohio, and that sells and distributes its products through 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) 448. 
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agencies located different points throughout the country; that 
January 1920, entered into contract with Schumann and 
Cator Robinson, trading Schumann Robinson, whereby they 
became the distributing agents Baltimore for its products, and that 
they continued its distributing agents until January 1923, when 
Robinson retired, and that thereafter Schumann continued its sole 
distributing agent until January 1924; that the early part 
February, 1920, the appellee opened deposit account with the National 
Union Bank Maryland Baltimore, Md., ‘‘one the defendants 
herein, into which account, was then fully explained the said 
bank, and the said bank then well knew, all checks were deposited 
the said Schumann Robinson, given purchasers the manu- 
products your orator, drawn the order your orator, 
sold, and distributed, and sold and distributed, through and 
the said distributing agents, Schumann Robinson, all which the 
said bank then agreed, and which time signature cards your orator 
were given the said bank, together with certain extracts from the 
by-laws your orator, with reference the authorization officers 
your orator open bank accounts, and withdraw therefrom the 
funds deposited therein ;’’ that thereafter the distributing agents, Schu- 
mann Robinson, daily deposited many checks drawn the appellee’s 
order its account the appellant bank, and the funds deposited 
were withdrawn from time time the appellee check duly signed 
its officers accordance with the signature cards given the appel- 
lant until January 1923, when Robinson withdrew from the agency 
and thereafter the same practice was followed Schumann until 
January 1924. That early January, 1920, Schumann and Robin- 
son opened account the same bank under the name ‘‘Schumann 
Robinson’’ and that account was continued until the early part 
January, 1923, when was closed, and account opened the name 
Schumann alone. The bill then states: 


your orator has recently discovered that, beginning 
about the 4th January, 1920, and continuing thereafter until 
about January 1923, the said Schumann Robinson, fraudulently and 
for the purpose diverting and misapplying funds your orator, 
deposited the said deposit account Schumann Robinson the 
said National Union Bank Maryland, opened aforesaid, instead 
depositing the said deposit account your orator the said Na- 
tional Union Bank Maryland, opened aforesaid, many checks 
given purchasers manufactured products your orator, drawn 
the order your orator, for manufactured products sold and dis- 
tributed through and the said Schumann Robinson agency 
Baltimore, the said checks diverted having been fraudulently and 
without authority indorsed the said Schumann Robinson for de- 
posit their said bank account before the said checks were presented 
the said National Union Bank Maryland fraudulently 


} 
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deposited, and notwithstanding the said checks, and all them, 
the time they were presented the said National Union Bank Mary- 
land the said Schumann Robinson, contained the indorsement 
Schumann Robinson, fraudulently, and without authority made 
the said Schumann Robinson, the said National Union Bank Mary- 
land negligently, and without exercising ordinary care and prudence, 
and violation the rights your orator, and disregard the 
duty and obligation owed your orator, participated and took 
part the fraudulent conversion and misapplication depositing said 
checks the bank account the said Schumann Robinson instead 
the bank account your orator, where the said National Union 
Bank Maryland should have deposited said checks; and that and 
after January 1923, the practice aforesaid was continued the 
said Schumann and the said National Union Bank Maryland 
until about January 1924, the funds fraudulently diverted 
and misapplied being excess $30,000, the exact amount thereof 
being unknown your orator.’’ then goes allege ‘‘that the 
said checks purchasers manufactured products your orator, 
drawn the order your orator, were received the said Schumann 
which reposed them special trust and confidence, and imposing upon 
them and the said National Union Bank Maryland specifically the 
duty depositing all said checks the said deposit account 
your orator with the said National Union Bank Maryland, the funds 
represented said checks being impressed with trust for the 
benefit your orator.’’ 


And finally alleges: 


the said National Union Bank Maryland its gross 
negligence depositing the bank account Schumann Robinson 
and/or Schumann, checks given purchasers manufactured 
products your orator, sold and distributed through the distribution 
agency Baltimore, drawn the order your orator and fraudu- 
lently and without authority indorsed Schumann Robinson and/or 
Schumann before the said checks were presented said bank 
for deposit, thereby co-operating with the said Schumann Robinson 
and/or the said Schumann, participated and took part the 
wrongful and fraudulent conversion your orator’s funds, which 
wrongful and fraudulent conversion could have been prevented the 
exercise ordinary care and prudence the said bank declining 
and refusing deposit the said checks the deposit accounts the 
said Schumann Robinson and/or the said Schumann, the time 
the said checks were presented the said bank the said Schumann 
Robinson and/or the said Schumann.’’ 


The appellant denies that liable the appellee either law 
equity for the proceeds the checks drawn the appellee’s order 
and deposited the account Schumann Robinson, because says 
there privity contract between and the Miller Rubber Com- 
pany, and support that contention relies mainly upon the case 
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The decision that case rested, the appellant’s contention here 
rests, upon supposed analogy between the rights payee check 
against drawee bank, which has paid forged indorsement, and 
the rights such payee against collecting bank, which has paid 
check forged indorsement and collected from the drawee bank. 

That case undoubtedly supports the appellant’s contention, but 
cites authority support its conclusion that the payee cannot 
recover against the collecting bank because want privity between 
has not been followed other states and opposed what- 
ever authority there the question. 

this state check does not operate assignment the funds 
upon which drawn, and gives the payee rights against the drawee 
(Moses Franklin Bank, Md. 574), and the analogy between 
such case and the one before sound, the appellee has claim 
either law equity against the appellant. But upon the decided 
weight authority the two cases involve distinct principles, and there 
analogy between them. 


The right payee recover against drawee bank the amount 
check which has paid forged indorsement denied, because 
the funds the drawer are not diminished such payment, nor the 
indebtedness the drawer the payee affected thereby, and since 
interest the fund has been assigned him the payee has con- 
tractual relation whatever with the drawee bank, which holds the fund 
for the drawer and not for the payee. 


Where, however, collecting bank cashes check forged in- 
dorsement, different principle applies. There the collecting bank 
the forged indorsement acquires title whatever the paper, because 
the indorsement, its only source title, nullity. therefore 
wrongfully possession the check, and equity and good conscience 
holds for the payee. If, while possession it, means the 
forged indorsement collects it, then holds the proceeds the collection 
the same way for the payee, and that relationship creates privity 
between and the payee. the payee elects ratify the collec- 
tion the check the collecting bank, may recover from the 
amount collected. 


There may certain artificiality about this reasoning, but 
not only supported the weight authority, but the result reached 
the end the same which would effected under the rule stated 
Tibby Bank, supra, and reaching that end avoids useless 
multiplication litigation. For under that rule the collecting bank 
would liable the drawee; the drawee would still liable the 
darwer, the drawer the payee, and the forger the collecting bank. 

Nowhere are the reasons for the rule which permits the payee 
recover from collecting bank the amount check which came into 


it 
§ 
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its possession upon forged indorsement more clearly stated than 
Buckley Second Nat. Bank Jersey City, Law 402, 
Am. St. Rep. 249, where said: 


there any doubt that the plaintiff owned the check when 
came into the defendants’ hands? been sent the plaintiff’s 
agent, and received him for the plaintiff’s use, the transfer title 
from the United States the plaintiff was complete. The 
such transfer, became the absolute owner the check. Did cease 
the owner when, means forged indorsement the plain- 
tiff’s name, the check was passed Crossman the defendants? 
this point the law well settled. ‘When bill assignable only 
indorsement,’ says Mr. Chitty, ‘as interest can conveyed other- 
wise than that act, and general rule that title could 
obtained through forgery, any person getting possession 
forged indorsement, will not acquire any interest it, although 
was not aware the clear, then, that nothing passed 
the defendants virtue the forged indorsement. The 
right the check remained precisely was before his name 
forged. The check, therefore, when the defendants obtained the money 
it, was the property the plaintiff, and that case may, 
have seen, recover the amount this action, money received 
the defendants his use. The defenants’ case not helped the 
fact that the forged indorsement was made contrived the 
Smith, Assignee Bagnall Hand Sheppard, a.MS. Lord 
Mansfield, cited Chitty Bills 261.’’ 


The same principle stated these words Morse Banking 
(4th Ed.) 483: 


negotiable instrument having forged indorsement comes 
the hands bank and collected it, the proceeds are held for the 
rightful owners the paper, and may recovered them, although 
the bank gave value for the paper, has paid over the proceeds the 
party depositing the instrument for 


And far have been able discover, the only case announcing 
contrary doctrine Tibby Bank, supra. our opinion the better 
rule, both upon reason and authority, that stated Morse Bank- 
ing, supra, and the facts stated the bill are sufficient bring the 
appellee’s claim within that rule, good against the appellant. 
Accepting the allegations the bill true, the only negligence charge- 
able against either party must imputed the appellant. 
Halsbury’s Laws England, 594, said: 


from procuration signature, any indication that the cus- 
tomer using for his own benefit document prima facie created for 
the benefit of, and being the property of, another person should put the 
banker 
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And that think sound rule. this case the appellant knew 
the appellee’s signature, knew Schumann Robinson’s relation 
the appellee, and knew that they had authority indorse checks 
drawn the appellee’s order for their individual account. Their in- 

dorsement was wholly unauthorized, and for the purposes this case 

must treated forgery, and the appellant ordinary diligence 

could have ascertained that fact. 


Assuming for the moment that sufficiently stated, the next 
question whether equity has jurisdiction enforce the appellee’s 
claim. Lupton American Wholesale Corporation, 143 Md. 333, 
122 315, the court was dealing with the claim principal against 
agent for moneys which the agent collected but failed pay over 
the principal was bound do. that case the held that 
the agent, under the circumstances the case, collecting the money, 
acted fiduciary capacity, and that the fund collected him was 
impressed with trust favor the principal, and decided that equity 
had jurisdiction enforce that trust. And the same effect are the 
eases Dillon Mut. Life. Ins. Co., Md. 386, and Dombrovski 

Baltimore, 141 Md. 422, 118 861. principle not clear how this 
case can from Lupton American Wholesale Cor- 
poration, supra, except that here the suit not against the agent but 
against one which said have co-operated with the agent wrony- 
fully securing possession the principal’s funds. The money 
the bank secured that manner did not belong it, but held 
equity and good conscience for the rightful owner, and if, the bill 
states, the appellant its negligence other wrongful act participated 
the breach trust said have been committed the appellee’s 
agents, then well the defaulting agents may required answer 
equity for the consequences its acts (Swift Williams, Md. 236, 
Am. St. Rep. 513; Safe Dep. Trust Co. Cahn, 102 Md. 535, 
819), where this case, the dealings between the parties extended 
over several years and included large number transactions, some 
which were not known the principal. 888, 889. 


far have dealt with the two propositions submitted the 
appellant its brief though the allegations the bill were suffi- 
cient present those questions, although technically speaking 
defective because fails aver that the checks which were cashed for 
the appellee’s agents were ever collected the appellant. Unless 
did collect them, manifestly, not liable the appellee, for the only 
theory upon which could held that actually collected the 
checks and held the proceeds for the appellee. The bill does, however, 
allege diversion its funds, and may inferred from that that 
collected the checks, and, that the construction which the appel- 
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lant apparently placed upon that allegation, will assume that that 
what means. 

follows from what has been said that the order appealed from 
will affirmed and the case remanded for further proceedings, with 
costs the appellees. 

Order affirmed and case remanded for further proceedings, with 
costs the appellee. 


DEPOSIT BONDS WITH BANK FOR SAFE- 
KEEPING 


Blomberg State Bank Ogden, Supreme Court Kansas, 236 Pac. 
Rep. 847 


The plaintiff brought this action against the defendant bank 
recover damages for breach alleged contract keep insured 
bonds deposited with the plaintiff for safe-keeping. appeared 
that the plaintiff, who kept certain Liberty bonds safe deposit 
box the defendant bank, consulted the cashier the bank 
the advisibality taking the bonds from the box and depositing 
them with the defendant for safe-keeping. The cashier informed the 
plaintiff that could safely deposit the bonds with the bank, 
they would kept the bank’s safe and everything kept the 
safe was fully covered insurance. The plaintiff then deposited 
the bonds with the bank. Thereafter the plaintiff deposited 
other securities with the bank for safe-keeping. the occasion 
each deposit received receipt from the cashier. 

Subsequently burglars opened the bank’s safe and stole cash and 
securities worth $16,000. The plaintiff’s securities were among those 
stolen. The safe deposit boxes were not opened. the bank’s 
insurance policy was only for $6,000, the bank sought prorate the 
insurance money among its customers, and refused pay the plain- 
tiff more than $1,500, his pro rata share. 

The trial court found that the plaintiff had not proved cause 
action the contract, declined submit the case the jury, 
and directed verdict awarding the plaintiff the sum $1,500 only. 
Upon appeal the judgment was reversed. was held that the 
evidence and circumstances were such require submission 
the jury the question whether contract insure had been 
entered into. was also held that since the bank had been accus- 
tomed receive deposits bonds for safe-keeping prior the time 
when the plaintiff left his securities with the bank, and since the 
cashier was the managing officer the bank, was within the scope 
his authority accept the plaintiff’s bonds for safe-keeping under 
agreement insure. 


NOTE—For decisions see Banking Law Journal Digest (Third 
Edition, 1924) 339. 
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Action Blomberg against the State Bank Ogden. Judg- 

ment for defendant, and plaintiff appeals. Reversed and remanded. 
Jas. Humphrey and Arthur Humphrey, both Junction City, 

for appellant. 

Hal Harlan and Johnston, both Manhattan, for appellee. 


HOPKINS, J.—The action was one recover account the 
alleged breach bank’s contract keep insured customer’s bonds, 
deposited with for safe-keeping. The defendant prevailed, and plain- 
tiff appeals. 

The plaintiff owned $1,000 Liberty bonds, which kept 
safety deposit box the defendant bank. and prior November 16, 
1922, talked with the defendant’s cashier with reference taking the 
bonds from his safety deposit box and depositing them with the defend- 
ant for safe-keeping. There was testimony that the cashier told him 
could deposit the bonds with the bank for safe-keeping, because they 
would then put the bank’s safe, and that everything kept the 
saft was fully covered insurance. asked would required 
pay any part the insurance, and was told that would not, the 
bank did that protect its customers; that need not register the 
bonds, the insurance protected them. thereupon deposited the 
bonds with the bank for safe-keeping. three subsequent occasions 
deposited, for safe-keeping, additional securities under the same ar- 
rangement until his deposits aggregated $4,000. was given receipts 
the different occasions, the first which reads: 


6669. 


State Bank Ogden. 
Riley County, Kansas, Nov. 16, 1922. 
Blomberg, one thousand government bonds for 
safe-keeping. 


State Bank Ogden, 


The other receipts were similar form. 
November 1923, burglars blew the bank safe and took cash and 
securities the value $16,000. Plaintiff’s securities were among 
those stolen. The safety deposit boxes were not molested. The day after 
the burglary the told plaintiff not worry, that everything was 
insured. developed, however, that the bank’s insurance policy was 
for only $6,000. The cashier stated that ‘‘thought had enough 
insurance, and did not know had that many The bank 
sought prorate the insurance money among its customers, and refused 
pay plaintiff more than his prorata share, $1,500. 

The cashier testified that was the active executive officer who 
managed the bank from day day and dealt with the customers, and 
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that the directors held only four meetings year; that record 
plaintiff’s securities was kept ledger with the record the securities 
the other customers deposited for safe-keeping, and that this book 
was accessible the directors. This record had been kept for three 
years. The bank had been accustomed take deposits bonds for 
safe-keeping ever since the Liberty Loan drives started, matter five 
years. The insurance policy protect such deposits had been carried 
about three years. 

demurrer plaintiff’s evidence was first overruled, but, after both 
parties had rested, the court changed its ruling, and concluded that 
plaintiff had not proved cause action his contract, declined 
submit the case the jury, but directed juryman sign foreman 
verdict awarding plaintiff what was agreed due him from the 
proceeds the insurance, $1,500. 

The that the court erred deciding, upon 
demurrer, that the evidence plaintiff was insufficient prove cause 
action favor plaintiff and against defendant the oral contract 
set forth the petition, and the breach thereof defendant, and 
adjudging nonsuit against plaintiff the claims set forth his 
petition, other than for his admitted portion the proceeds from in- 
surance collected for plaintiff and others. 

The defendant contends that the plaintiff concluded because 
filed motion for new trial. 

Plaintiff’s petition set out two claims, one upon oral contract 
keep the plaintiff’s bonds insured for $4,066.71, and one for money had 
and received the sum $1,500, this being plaintiff’s share the 
proceeds from insurance. The answer admitted that plaintiff was 
entitled his pro rata share the insurance, but denied the making 
the contract, thereby contesting the first claim. The journal entry 
judgment, part reads: 


court finds that plaintiff entitled his pro rata share 
said insurance proceeds collected defendant aforesaid, the same 
amounting agreement the parties $1,500, but the court finds 
that the evidence the plaintiff insufficient prove cause action 
favor plaintiff and against defendant the claims set forth 
plaintiff’s petition, other than for said portion said insurance 
proceeds. Plaintiff requested the court submit the jury, 
under appropriate instructions, the issues presented the pleadings 
involving the remainder plaintiff’s claim $4,066.77, which the 
court after due consideration refused do, which plaintiff excepted, 
this request being made prior the peremptory instructions the 
jury 


From which appears that the court distinguished and dealt 
separately with the two claims though they were two causes action. 
directed verdict $1,500 for plaintiff’s conceded portion the in- 
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surance, but concluded that his evidence was insufficient prove 
cause action the making and breaking the oral contract. The 
effect the court’s ruling this claim was sustain demurrer 
plaintiff’s evidence. Wagner Railway Co., Kan. 283, 
299, was said: 


demurrer evidence raises nothing but question law, and 
impossible for its decision decision the issues fact. 
sustained, not only leaves the issues fact undermined, but 
deprives the party against whose evidence directed any op- 
portunity having them determined verdict, report decision 
and only ‘after’ verdict, report decision which, unless vacated, 
settles all controversy with reference the issues fact that motion 
for the re-examination and settlement anew those issues 


See, also, Darling Railway Co., Kan. 893, 612, 202. 

Under the are the opinion motion for new 
trial was not necessary. 

The defendant contends that there was not sufficient evidence 
show contract insure, and that, even there were one which would 
bind the defendant the first deposit, the later deposits were not 
covered it. would serve useful purpose set down what was 
said the parties. The evidence and circumstances were sufficient, 
our opinion, require submission the question the jury under 
proper instructions. This applies all the deposits. See Rains 
Weiler, 101 Kan. 294, 166 235, 1917F, 571; Schroeder 
586, 587. 

The defendant contends that the receipts given the bank 
plaintiff when deposited his bonds constitute written contract which 
cannot supplemented other testimony the agreement. The 
plaintiff directs attention the fact that asked the cashier 
would give receipt, and said that would, from which contends 
that the effect these written instruments was limited their function 


receipt, e., written acknowledgment, handed one party 
the other, the manual custody money other personalty, will, 
general, fall without the line the rule; e., not intended 
exclusive memorial, and the facts may shown irrespective the 
terms the 


See, also, Ellicott, assignee, Barnes, Kan. 170, 767; 
Elevator Co., Kan. 356, 105 432; Machine Works Co. Singletary, 
104 Kan. 460, 179 328; 1025; note 1918B, 298. 
The defendant contends that the acts the cashier were not within 
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the scope his authority, and that the defendant could not legally enter 
into contract insure bonds, because such contract would 
ultra vires. cannot concur that view. The bank had taken 
special deposits securities like those here involved ever since the 
beginning the Liberty Loan drives. 1921, took out policy 
insurance which protected such deposits. ledger had been kept for 
three years which the securities each depositor were listed. The 
directors the bank met four times year, and had access this ledger 
the same the other records the bank. The cashier was the manag- 
ing officer the bank, had charge and conducted its affairs. The 
directors permitted him carry the bank’s business with all its 
incidents. The taking such securities special deposit has become 
incident the banking business. The nature the property and 
its value demands especial diligence the part the banks, and banks 
are held responsible they are derelict this duty. See 
427, 450, 476, Bloomheart Foster, 114 Kan. 786, 221 279, and 
eases cited; Elon College Elon Banking Co. (Oct. 26, 1921), 182 
144 Tenn. 188, 231 545, 1213. 

The judgment reversed and the cause remanded for further pro- 
ceedings accordance with the views herein expressed. 


PERSON CASHING CHECK FOR FINANCIALLY 
IRRESPONSIBLE PAYEE BONA FIDE 
HOLDER 


Springer Erdman, New York Supreme Court, Appellate Term, 210 
Supp. 224 


The payee check informed the maker that the check had 
been lost, and the maker issued duplicate, with the understanding 
that should stop payment the first check. Subsequently the 
plaintiff cashed the first check for the payee. action the 
check was held that evidence showing that the plaintiff had 
confidence the payee’s financial responsibility, and cashed the 
check reliance the credit the maker, and that cashed the 
check eleven days after date did not justify finding that the plain- 
tiff was not bona fide purchaser for value. 


Action Charles Springer against Ben Erdman and another. From 
judgment dismissing his complaint against defendant Erdman, plain- 
tiff appeals. Reversed, and judgment directed for plaintiff. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 490. 
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Jacob Mandelbaum, New York City (Morse Hirsch, New 
York City, counsel), for appellant. 

Fisch List, New York City (Samuel List, New York City, 
counsel), for respondent. 


PER CURIAM.—Defendant Erdman issued check defendant 
Krinsky. Upon his assurance that was lost, Erdman issued dupli- 
with the understanding that was stop payment the first 
check. Thereafter, October 14th, Krinsky procured the first check 

The sole question the case whether plaintiff was bona fide pur- 
chaser for value. The court below has found that was not. The only 
evidence sustain this finding that admitted had confidence 
Krinsky’s financial responsibility, and cashed the check reliance 
the credit the maker, and the that cashed the check 
days after its date. cannot said that plaintiff was put 
notice when financially irresponsible person presented him the 
check responsible person cashed, nor any inference 
fraud bad faith permissible from the mere circumstance that days 
had elapsed. Vitale Petit Paris, 118 Rep. 261, 192 
825. 

Judgment reversed, with $30 costs, and judgment directed for plain- 
tiff for the amount the check and interest and costs. 


BANK HELD HOLDER DUE COURSE 


American National Bank Shreveport Diamond Drilling Co., 
Supreme Court Louisiana, 104 So. Rep. 719 


The plaintiff bank sued the defendant company maker 
promissory note. The note was given the defendant payment 
for certain property. was held that the fact that the president 
the plaintiff bank was one the owners the property sold the 
defendant did not deprive the bank the character holder 
due course. 


Action the American National Bank Shreveport against the 
Diamond Drilling Co. Judgment for plaintiff and defendant appeals. 
Affirmed. 

Craig Bolin, Mansfield, for appellant. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) 489. 
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BRUNOT, J.—This suit promissory note, secured 
chattel mortgage well-drilling rig. 

The defendant Texas corporation and the proceeding rem. 
Defendant excepted the jurisdiction the court. The exception was 
overruled, answer filed, and from judgment for the amount the 
note, with interest and attorneys’ fees, stipulated therein, sustaining 
the sequestration; recognizing plaintiff’s lien the property seized; 
ordering sold satisfy the judgment; and reserving plaintiff the 
right sue the maker, sureties and indorsers the note for any balance 
that may due thereon after the proceeds the sale the property 
sequestered are applied the payment the judgment, the defendant 
appeals. 

Defendant’s answer admits the execution the chattel mortgage, 
but denies its admits the execution the note, but denies that 
payment was secured the mortgage; asserts claim for credits 
thereon amounting $8,091.80; charges knowledge the infirmities 
the note; and, supplemental answer, alleges that was 
notified, before the acquisition the note the bank, its alleged 
infirmities. 

have read the testimony carefully and find, did the Dis- 
trict Judge, viz.: 


the note sued was regularly executed, signed 
that the mortgage was regularly executed; that the mortgage 
was given secure the note which was duly paraphed the notary 
and identified with the mortgage; that the plaintiff acquired the 
note due course, for valuable consideration and before 


also find that the note was acquired the plaintiff without 
knowledge any equities the defendant may have had between itself 
and the vendor the property. 

Defendant alleged, but failed prove, that Wright, the vendor 
the property, and McCutchen, the president the plaintiff 
bank, were partners and co-owners the property sold defendant. 

defendant had succeeded establishing, fact, that Me- 
Cutchen was co-owner and interested the sale the property, the 
plaintiff would not, necessarily, have been bound thereby. Seixas 
Bank, La. Ann. 424; Leurey Bank Baton Rouge, 131 
La. 30, So. 1022, Ann. Cas. 1913E, 1168. 


holder due course holder who has taken the instrument 
under the following conditions: 

That and regular upon its face; 

That became the holder before was over-due, and 


without notice that had been previously dishonored, such was the 


fact 
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That took good faith and for value; 
That the time was negotiated him had notice 
any infirmity the instrument defect the title the person 
negotiating it.’’ 


have found that the note sued upon was regularly executed 
that was identified with, and its payment secured chattel mortgage 
the property described the act; that plaintiff acquired the note 
due course, for valuable consideration, before maturity, and without 
knowledge any defects infirmities, the alleged equities be- 
tween the maker and original owner the note, would mere 
supererogation include, this opinion, reference the incidental 
questions raised the pleadings. For these reasons find that the 
judgment appealed from correct. therefore affirmed ap- 
pellant’s cost. 


NOTE PROVIDING FOR PAYMENT OUT 
FIRST FUNDS NOT REQUIRED MEET 
PAYMENTS BOND ISSUE 


Road Improvement Dist. No. Howard County Bank Commerce 
Trust Co. Memphis, Tenn., Supreme Court 
Arkansas, 272 Rep. 834 


action note issued the commissioners road im- 
provement district payment engineering services rendered 
the payee was held that the note was not rendered non-negotiable 
recital that the note ‘‘is payable out the first funds that shail 
come into the hands the district not required meet payments 
due its outstanding bond issue, whether said bonds shall de- 
rived from taxation from the sale further bonds the 


Action the Bank Commerce Trust Co. Memphis, Tenn., 
against Road Improvement District No. Howard County and an- 
other. From judgment against the named defendant, appeals. 
firmed. 

This suit the Bank Commerce Trust Company 
Memphis, Tenn., against Road Improvement District No. Howard 
County, Ark., and Packard, recover the sum $3,043.73, to- 
gether with the accrued interest. The note sued follows: 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 741, 752. 
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Note, Road Improvement District No. Howard 
County, Arkansas 

before the first day March, 1920, the undersigned Road 
Improvement District No. Howard County, the state Arkansas, 
promises pay Packard order the sum three thousand and 
forty-three and 73/100 dollars, paid the rate six per cent. per 
annum. This note given for money advanced for necessary engineer- 
ing work the district, and payable out the first funds that shall 
come into the hands the district not required meet payments due 
its outstanding bond issue, whether said funds shall derived from 
taxation from the sale further bonds the district; and this 
district hereby covenants that, the execution this note, has all 
respects complied with the laws the state Arkansas, particularly 
with the requirements Act No. 338 the Acts the General As- 
sembly the state Arkansas the year 1915; that this district has 
been duly organized under said act, and that all things prerequisite 
this note have happened and been performed required 

law. 


witness whereof, said Road Improvement District No. 
Howard County, Ark., has executed this instrument the hands its 
commissioners, this 30th day January, 1920, and has attested with 
its corporate seal. Road Improvement District No. Howard 
County, Arkansas, Smallwood, Chairman; Price, Sec- 
retary. [Corporate Seal.] Attest: Price, 


Packard, for value received, transferred the note the plaintiff 
February 18, 1920. The present suit was instituted October 11, 
1924. The proof shows that note was executed pursuant resolu- 
tion the board commissioners the road improvement district 
the 30th day January, 1920, pay Packard for engineering 
services the construction the improved road. The road improve- 
ment district was duly organized under the general laws the state. 

According the evidence for the defendant, the resolution above 
referred provided for the execution note bearing per cent. in- 
terest per annum. After its execution the note was altered bear 
per cent. per annum. The evidence for the plaintiff tended show 
that the resolution was amended call for the execution note 
bearing per cent. interest, and that the note was executed pursuant 
the amended resolution. 

The court found that the note originally executed bore per cent. 
interest, and was not altered after its execution. The court further 
found that the note sued was transferred the plaintiff for value 
before maturity, and judgment was rendered favor the plaintiff 
against the district for the amount the note with the accrued interest. 
The case here appeal. 

Abe Collins, Queen, for appellant. 

Horace Chamberlin, Little Rock, for appellee. 
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HART, (after stating the facts above).—The fact that the note 
provides that may payable before certain day does not 
destroy its negotiability. McCormick Daggett, 162 Ark. 16, 257 
358. contended, however, that the language the note itself 
payable out particular fund, which may prove inadequate 
meet the note full, and that this destroys its negotiability within the 
rule laid down Rector Strauss, Ark. 374, 203 1024. 
not think that the facts the case bar are similar those the 
case just cited. that case the note recited that was made with the 
express understanding that was paid out the first money re- 
ceived real estate company from the sale certain lots. 

the case before the particular fund referred the note, 
not for the purpose charging payment exclusively thereupon; but 
merely indicate the source from which the money received. 
The note sued was issued the commissioners road improvement 
district organized under the general laws the state. The commis- 
sioners are given the power under the statute cause the improved 
road constructed, and express power also given the commissioners 
borrow money and issue bonds pay the cost construction. The 
note recites that given for money advanced for necessary engineer- 
ing work, and payable out of*the first funds that shall come into the 
hands the district not required meet payments its outstanding 
bond issue, whether said funds shall derived from taxation from 
the sale further bonds the district. 

evident from the language used that the commissioners had ex- 
ercised the power borrow money given them section 5411 Craw- 
ford Moses’ Digest, and the language used the note but recogni- 
tion that the commissioners had already exercised this power, and that, 
pursuant its exercise, bonds the district were outstanding, which 
were prior lien the lands the district. other words, the 
language used indicates that there has been prior issue bonds 
the commissioners under the statute, which created prior lien upon the 
revenues the district. The language the note sued was 
recital the law existed, and was not intended give the holders 
bonds lien which the law did not give them; but merely recognized 
prior lien favor the bondholders, which they had obtained under 
the statute. Therefore, this reference the source payment 
way affects the negotiable character the note sued on. The note sued 
was evidence indebtedness the district, which had the 
authority make under the section the statute above referred to. 
The note sued was executed payment engineering services, and 
such was binding upon the district. Arkansas Foundry Co. Stanley, 
150 Ark. 127, 233 922. 

The last cited shows that the bonds the district are but evi- 
dences indebtedness the districts; but the recitation the note 
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above referred also shows that bond issue was outstanding the 
time the note sued was executed. Hence was distinct issue 
bonds made the commissioners under the authority the statute 
before the execution the note sued was contemplated. There- 
fore the language the note was merely recognition this fact, and 
was not for the purpose directing the payment the note out 
particular fund where the maker the note had several funds out 
which the note might have been paid. Hence its negotiability was not 
destroyed. 

Again insisted that recovery can had because the note 
was altered. this respect contended that the resolution authoriz- 
ing the execution the note, provided for per cent. interest, and 
that the note was first executed bearing that rate interest, and was 
subsequently changed bear per cent. interest, because section 5411 
does not allow the commissioners borrow money rate interest 
exceeding per cent. 

There was testimony the record tending show that the note 
had not been altered this respect. The case was tried before the cir- 
cuit court sitting jury, and well settled this state that 
finding facts made court conclusive upon appeal 
the verdict jury. Tucker Lake Reclamation Dist. Winfrey, 
160 Ark. 205, 254 460. 

follows that the judgment must affirmed. 


ORAL EVIDENCE ADMISSIBLE SHOW THAT 
NOTES WERE EXECUTED ACCOM- 
MODATION 


Boyd State Bank Dodge, Supreme Court Minnesota, 203 
Rep. 604 


action two promissory notes brought the payee 
against the maker, the defendant alleged that the notes were executed 
him without consideration and the instance the plaintiff 
accommodation notes for the benefit the plaintiff. was held that 

oral evidence tending show that the notes were given accom- 
modation paper was admissible. The court held that such evidence 
did not tend vary contradict the terms written instrument, 
and could not, therefore, excluded under the rule evidence ex- 
cluding parol evidence. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) 371. 
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Action the Boyd State Bank against Dodge. From 
order granting new trial after verdict directed for plaintiff, plaintiff 
appeals. Affirmed. 

Elias Rachie, Minneapolis, and Fosnes and John Haave, both 
Montevideo, for appellant. 

Ludwig Solem, Minneapolis, for respondent. 


QUINN, recover upon two promissory notes, given 
the defendant the plaintiff September 17, 1921, the aggregate 
amount $3,223.40, payable demand, with interest. defense 
thereto defendant alleges his answer that July 23, 1921, was 
indebted the plaintiff upon two certain promissory notes, and that 
that day was adjudged bankrupt the United States District 
Court; that plaintiff was listed one his creditors, and was duly noti- 
fied thereof; that August 19, 1922, defendant was discharged 
from all his debts and liabilities owing July 23, 1921. 
further alleges, his answer, that the promissory notes, described 
the complaint, were executed him without consideration and the 
instance plaintiff accommodation notes for the benefit the 
plaintiff. admits that payment was demanded upon the notes and 
refused. 

the trial jury was duly impaneled. The notes were offered 
evidence, received without objection; then plaintiff rested. Defendant 
Mr. Flaa for cross-examination under the statute. Plaintiff ob- 
jected the introduction any evidence the ground that the answer 
does not state defense. The trial court, after considerable discussion, 
directed verdict favor the plaintiff and, subsequently, upon 
motion the defendant, ordered new trial. From the order granting 
new trial, plaintiff appealed. 

The answer sufficient allow the defendant offer testimony 
whether the notes question were given accommodation paper. 
Such evidence does not come within the meaning the parol evidence 
rule vary contradict written instrument. National Citizens’ 
Bank Bowen, 109 Minn. 473, 124 241. If, fact, the notes 
were given accommodation paper, the maker thereof had right 
withdraw them any time chose while they were the hands the 
original payee. Shallek Munzer, 121 Minn. 65, 140 111. Under 
such there would seem good reason why the 
character the paper might not inquired into action brought 
the original payee against the maker thereof. The rule announced 
the Bowen Case, supra, applies. Under that rule must follow that, 
the notes sued upon were renewal former notes, then they were 
not given accommodation paper. claimed defendant that 
did not sign and deliver the note with the intention for the purpose, 
expressed otherwise, recognize save the barred debt. His claim 
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is, substance, that the note was requested and given for the sole 
purpose permitting plaintiff use apparent asset whereby 
give the bank spurious financial worth. that the case, and again 
question fact, the note was solely for 
there was consideration and consequently liability. 

defendant’s claim true, not trying use parol evidence 
vary the terms the note but show that there is, truth, note 
all—no contract—because the agreement which purports note 
and contract not supported the necessary consideration. there 
was intention purpose revive the old debt, there was con- 
sideration. The evidence show the absence such intention pur- 
pose was admissible show lack consideration, course always per- 
missible between the original parties note. 

The trial court was correct its final conclusion that defendant 
should have been permitted offer his testimony. 

Affirmed. 


WRONGFUL INDORSEMENT CHECK 
PAYEE’S AGENT 


Indemnity Mutual Marine Assurance Co., Ltd., Powell O’Rourke 
Grain Company, St. Louis, Mo. Court Appeals, 
271 Rep. 538 


The plaintiff insurance company appointed agent and au- 
thorized him receive checks payable the company’s order 
payment premiums. was instructed forward such checks 
received the managers the company New York City. The 
defendant company delivered the agent two checks, payable 
the plaintiff insurance company payment premiums. The de- 
fendant company had knowledge his instructions forward them 
direct the company’s managers New York. The agent wrong- 
fully indorsed the checks and collected the proceeds. was held 
that the checks constituted payment the premiums notwithstand- 
ing the agent’s wrongful indorsement them and that the defendant 
company was not liable the plaintiff for the amount the 
premiums. 


Action the Indemnity Mutual Marine Assurance Company, 
Limited, against the Powell O’Rouke Grain Company. Judgment for 
defendant, and plaintiff appeals. Affirmed. 

Taylor, Chasnoff Willson and Hugo Monnig, Jr., all St. Louis, 
for appellant. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) 984. 
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Samuel Jeffries, Simpson, Paul Plumber, and Arthur 
Freund, all St. Louis, for respondent. 


BRUERE, C.—This action account stated. The case was 
tried before the court and jury, and resulted verdict and judg- 
ment for the defendant, from which judgment plaintiff prosecutes this 
appeal. 
The petition two counts. The first count avers account stated 
the 18th day June, 1918, for $1,174.20, and the second count 
based account stated the 27th day August, 1918, for 
$1,166.29. The defendant pleads payment. 
The errors urged here the refusal the trial court direct 
verdict for plaintiff, both counts the petition, the close all 
the evidence, and the admitting testimony over plaintiff’s objec- 
tions. 
Briefly summarized the facts disclosed the record are: The 
plaintiff foreign insurance company, organized under the laws 
England and duly authorized business the state Missouri. 
The defendant Missouri corporation, having its place business 
the city St. Louis, Mo. 
compliance with the provisions chapter 50, art. 12, Mo., 
1919, the plaintiff filed with the insurance department this state 
notice the appointment Decker, its resident agent for the 
transaction its authorized business insurance Missouri, for the 
year ending February 1919. Said requisition words and figures 
follows: 


certify that the Indemnity Mutual Marine Assurance 
Co., Ltd., London, England, has appointed Decker St. Louis, 
Mo., agent for the transaction its authorized business insurance 
the state Missouri for the term ending February 1919. Dated 
New York, Y., this 16th day January, 1918. Appleton 
Attorneys. Street No., South William 


Decker became general agent for the transaction au- 
thorized business insurance the state Missouri, March, 1916. 
such agent wrote policies, signed them, delivered them and col- 
lected and remitted the plaintiff the premiums for insurance written, 
less the commissions due him. also made out, the bill heads 
Decker Co., the bills for the premiums, transmitted these bills 
customers, and received payment. for said premiums 
and checks made payable his order the order the plain- 
tiff assurance company. indorsed these checks, deposited them 
bank his own account, and remitted the plaintiff the balance due 
after deducting his commissions. There was agent the plaintiff, 
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the city St. Louis, Mo., who had superior powers those given 
Mr. Decker. 

appears that Decker, February, 1918, account his failure 
make remittances plaintiff for premiums which had collected 
for it, was not good standing with plaintiff. This fact was inten- 
tionally concealed from the defendant the plaintiff, and defendant 
had knowledge until after this controversy arose. 

further appears that the defendant placed all its insurance with 
Decker and that this business was the largest which the plaintiff had 
the city St. Louis, Mo. February 13, 1918, Decker wrote the plain- 
tiff advising that the defendant was about resume shipments corn 
Cuba; that the premiums this business would amount ap- 
proximately $20,000 during the year, and asking the plaintiff advise 
him whether should write said insurance the past. this 
letter Decker further said: 

will see that checks payment their accounts are made 
payable you and forwarded your office the end each month. 
You may credit with the commission each month, which will have 
the effect reducing the amount our indebtedness.’’ 


After the receipt the above letter, and March, 1918, Oscar 
Smith, plaintiff’s American manager, came St. Louis, and com- 
pany with Mr. Decker, called upon Mr. Powell, president defendant, 
and requested him make out the checks his company, for premiums 
due the plaintiff, payable the order the plaintiff. Mr. Powell agreed 
this request and stated that would give orders have the checks 
made out that way. Mr. Smith told Mr. Powell said conversation 
that Mr. Decker was continue the representative the plaintiff. 

further appears that after the conversation March, 1918, the 
plaintiff instructed Decker forward all checks, received him from 
the defendant for premiums due plaintiff, its managers, Appleton 
Cox, New York. These instructions were not made known the de- 
fendant the plaintiff, and defendant had knowledge them. 
Thereafter, the defendant continued place its insurance with plaintiff 
through Decker, plaintiff’s agent. June 18, 1918, Decker made out 
and presented bill the defendant for premiums due plaintiff the 
sum $1,174.20; and August 27, 1918, presented the defendant 
similar bill the sum $1,166.29. payment said bills, and 
pursuant plaintiff’s instructions, the defendant delivered Decker, 
said respective dates, its two checks for said amounts payable the 
order the plaintiff. Mr. Decker indorsed the checks the name 
the plaintiff himself agent, drew the money them, and failed 
account plaintiff for the proceeds. Said checks were subsequently 
paid the banks upon which they were drawn and the amounts thereof 
charged the account the defendant, the drawers. 


» 
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The plaintiff seeks this action recover for the same premiums 
for which the said checks were given defendant Decker, 
agent. Against the objections the plaintiff, the trial court permitted 
the defendant prove several witnesses that was usual and cus- 
tomary for resident insurance agents, appointed under the provisions 
chapter 50, art. 12, Mo. 1919, the business in- 
trusted them, indorse and cash premium checks payable their 
insurance companies. 

Touching the assignment error that the trial court erred re- 
fusing direct verdict for the plaintiff, contended that the checks 
given Decker not constitute payment the premiums sued for, 
and that, therefore, the defendant failed sustain its defense this 
action. support said contention urged that upon the undis- 
puted evidence this case Decker had authority, expressed 
implied, indorse and cash the checks question. cannot sub- 
this contention. The evidence discloses that the plaintiff ap- 
pointed Decker its agent for the transaction all its business in- 
surance this state. was fact plaintiff’s general manager sole 
charge its said business, and the only one whom the public knew. 
Under the provisions section 1919, the plaintiff was 
compelled transact its insurance business this state only through 
Decker, its lawfully constituted and licensed resident agent. 

view the authority conferred upon him his said appoint- 
ment, and said section, Decker was general agent the plaintiff, 
and all his actions done the scope the business intrusted him are 
binding the plaintiff. 


between the principal and third persons the mutual rights 
and liabilities are governed the apparent scope the agent’s au- 
thority, which that authority which the principal holds the agent out 
possessing which permits the agent represent that possesses 
and which the principal estopped deny, and the principal will 
bound all acts the agent performed the usual and customary 
mode doing the particular business, although may have acted 
violation private Corpus Juris, 570, 211. 


Applying the above rule the facts and circumstances this case 
think there was evidence from which jury might properly find 
that Decker had authority indorse the checks question writing 
name upon their back. But irrespective the question 
whether not Decker had authority indorse the checks, under the 
facts adduced this case the delivery the checks Decker, pay- 
ment the bills rendered him, and the subsequent payment the 
same the bank out the funds the defendant amounted 
payment the defendant and operated discharge the defendant 
from liability the debt sued herein. 
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conceded that Decker had authority receive the checks 
question payment the bills rendered him defendant. While 
the checks did not, until paid, amount payment the debt, they 
did when paid extinguish defendant’s liability. 

Burstein Sullivan, 134 App. Div. 625, 119 319, the 
question under consideration was decided and the rule stated: 


debtor delivers his check the creditor his agent duly 
authorized receive it, and has funds the bank meet the check, 
the transaction between the debtor and the creditor should treated 
payment precisely though cash had been paid, even though the 
agent forges indorsement and steals the money.’’ 


The question was again passed upon Morrison Chapman, 155 
App. Div. 509, 514, 140 700, loc. cit. 704. quote ap- 
provingly from that case: 


answer plaintiff’s claim say that Cooper had au- 
thority indorse defendants’ name upon the checks, and that his act 
doing was without his actual apparent authority. money had 
been paid him, and had stolen the money, that act would still have 
been without the scope his authority, and still the loss would have 
fallen upon defendants and not upon the plaintiff. ‘The principal can- 
not easily evade liability for the acts his agent.’ Birkett Postal 
Telegraph Cable Co., 107 App. Div. 115, 117, Supp. 918, 

underlying principle, which well settled, that, having put 
Cooper position perpetrate the wrong, the defendants, and not 
plaintiff, must suffer the loss. Wilmerding Postal Telegraph Cable 
Co., 118 App. Div. 685, 103 Supp. 594; affirmed 192 580, 
1118; Birkett Postal Telegraph Cable Co., supra.’’ 


Again Sage Burton, Hun, 267, loc. cit. 270, 
1122, 1123, similar case, was 


plaintiffs having authorized the agent receive the check, and 
thus removing beyond the control the defendant, took, between 
them and the defendant, the risk the acts their own agent; all the 
risk that the defendant took the matter was that establishing that 
the agent had power and authority take the check settlement, and 
that the drawer had funds the bank with which pay pre- 
sentment. did not even take the risk forged indorsement. That, 
probably, was the risk the bank. 

jury under the charge the court have, think, found, upon 
sufficient evidence, that the agent this matter was authorized the 
principal receive this check, and that, coupled with its finding pay- 
ment the check, operated discharge the defendant from liability. 
Carroll Sweet, 128 22, 27. 

held that Abbott this transaction was not the alter ego 
the plaintiffs, and had authority indorse this check, yet, 
was authorized the plaintiffs receive this check from the defendant, 
any misappropriation its proceeds him the risk the party 
who set him motion and put his power perpetrate the wrong; 
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such party must suffer rather than the party who wise account- 
able for, and has control the perpetration the 


See, also, McFadden Follrath, 114 Minn. 86, 130 542, 
(N. 8.) 201. 

The question under consideration does not seem have been de- 
cided the appellate courts this state. think the rule stated 
the above cases sound and should applied this case. have 
been cited authority laying down contrary rule, nor have 
been able find one. hold that Decker having been authorized 
receive the checks, and having obtained the money upon them, the fact 
that wrongfully indorsed the checks did not destroy the effect the 
checks payment the defendant, even though failed account 
plaintiff for the money. 

Touching the second assignment error, think the evidence 
objected was admissible for the purpose interpreting the powers 
given Decker plaintiff’s agent. However, this assignment error, 
the view take this case, without importance. follows that 
the judgment should affirmed. The Commissioner recommends. 

PER CURIAM.— The opinion BRUERE, C., adopted the 
opinion the court. 

The judgment the circuit court the city Louis 
cordingly affirmed. 


BANK ADVANCING MONEY CASHIER’S 
CHECK INSOLVENT BANK NOT 
PREFERRED CREDITOR 


First Nat. Bank Ottawa Farmers’ State Bank Quenemo, Supreme 
Court Kansas, 237 Pac. Rep. 652 


The plaintiff bank advanced the defendant bank $1,000 
currency enable the defendant bank meet its current obligations 
and its regular bank business. the same time the 
plaintiff received from the defendant bank its cashier’s check for 
the amount advanced. was understood that the check would 
sent the plaintiff correspondent bank for collection and would 
not presented for four five days. The defendant was insolvent 
when the money was advanced but this fact was unknown the 
plaintiff. 

The check was never paid for the reason that before was pre- 
sented the bank commissioner took charge the defendant bank. 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) 135. 


— 
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receiver was appointed, and the plaintiff brought this action against 
the defendant bank and the receiver have its claim for the $1,000 
declared preferred claim against the assets the defendant 
bank. was held that the transaction between the banks amounted 
nothing more than loan, that trust relationship was created 
the transaction and therefore the plaintiff was not entitled 
payment out the assets the defendant bank preference 
other general creditors. 


Action the First National Bank Ottawa against the Farmers’ 
State Bank Quenemo and another. From judgment that plaintiff 
had valid claim, but was not entitled preference over general 
defendant bank, plaintiff appeals. Affirmed. 

Smart, Lawrence, for appellant. 

Ralph O’Neil and John Hamilton, both Topeka, for ap- 
pellees. 


JOHNSTON, First National Bank Ottawa brought 
this action recover from the Farmers’ State Bank Quenemo, and 
its receiver, Kreipe, $1,000, and have the indebtedness de- 
clared preferred claim against the assets the defendant bank. 
Upon the evidence, the trial court decided that the plaintiff had valid 
claim against the defendant bank and its receiver, but that was not 
entitled preference the assets that bank now the hands 
the receiver. Plaintiff appeals. 

February 16, 1922, after banking hours, Hutchinson, the 
assistant cashier the defendant bank, visited the plaintiff bank and 
stated that his bank was little low cash, and desired secure 
$1,000 The plaintiff bank gave Hutchinson that amount 
and accepted for cashier’s check drawn Hutchin- 
son defendant bank, payable the plaintiff bank. Hutchinson repre- 
sented, and the plaintiff bank understood, that the defendant bank 
wanted the money meet its current obligations and carry its 
regular bank business. that day the assistant cashier placed the $1,- 
000 thus obtained the defendant bank, and credited the cashier’s 
account. cashier’s account was kept out which fund the cashier 
paid claims against the bank. The cashier’s check was sent the 
plaintiff Kansas City presented and collected the usual course 
business, and ordinarily takes four five days for clearing such 
paper. The defendant bank transacted business the 17th day 
February, but the morning the following day, and before bank- 
ing hours, the cashier committed suicide, and the doors were not opened 
for business that day. the same day the bank commissioner took 
charge the bank, and shortly afterwards Kreipe was appointed re- 
ceiver. February 16th, 17th and 18th, and prior thereto, the de- 
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fendant bank was insolvent, and such insolvency was known its 
during that time. the defendant bank was $12,000 worth 
notes, purporting part its assets, which were forgeries; some 
the forgeries, and probably all them had been known such 
the cashier and prior February 16, 1922. Since the appointment 
the receiver, has been engaged winding the affairs the 
bank, and has collected practically all its assets, and addition 
$10,000 from bonding company which had bonded the cashier, and 
also $15,000 stockholders’ statutory liability. From these sources 
was able pay per cent. upon the outstanding indebtedness the 
bank, and will able pay between and per cent. more. The 
plaintiff bank, when delivered the currency Hutchinson, had 
knowledge the insolvency the defendant bank, and delivered 
him mere accommodation the defendant bank. the 
18th day February, 1922, the defendant bank had deposit with 
the plaintiff $266.54, which the plaintiff once charged against the 
defendant bank credit the $1,000 advanced the check. 
Prior the beginning this suit, the plaintiff bank placed its claim 
against the receiver for the $1,000, and asked that declared 
preferred claim, but this was refused the receiver, who did allow the 
plaintiff bank credit for the $266.54, and later paid the plaintiff bank 
per cent. dividend the balance the $1,000. 

The court, after finding the above facts, made the following special 
findings: 


the close business February 16, 1922, the cash 
hand the planitiff bank was little over $1,100, and February 17th, 
and the time the bank passed into the hands the receiver, the cash 
hand was little more than $1,000; less than one-half these 
amounts was currency. part the currency received the de- 
fendant bank from the plaintiff bank could traced into the assets 
the bank the time the receiver took possession the same. 

There was agreement understanding between the 
parties that the check given the plaintiff bank should 
satisfied out any particular funds that any particular fund 
funds should assigned the plaintiff bank, but only that the check 
was paid the defendant bank presentation the regular 
course business; the representatives the two banks understanding 
that, the time the check should have been sent the cor- 
respondent Kansas City and afterwards presented the defendant 
bank, the latter bank would funds take care the 


its conclusion, the court said the view the court that the 
transaction between the two banks was effect loan the plaintiff 
the defendant bank for the period which would required for the 
check passed through the bank the cor- 
respondent Kansas City, and presented the regular course busi- 


We 


726 THE BANKING LAW JOURNAL 


ness for payment out the general funds the defendant bank 
Quenemo, and, for that reason and for the facts found, the plaintiff 
not entitled preferred claim against the assets said defendant 
bank now the hands the receiver. 

its appeal, the plaintiff insists that the evidence did not justify 
findings Nos. and 11, but the contrary established trust relation- 
ship which entitled plaintiff treated preferred creditor. 

Did fiduciary relation arise from the transaction? think the 
trial court correctly held accommodation loan, and that did 
not have trust character, entitling the plaintiff payment out the 
assets the bank preference other general creditors. The cur- 
rancy was given the defendant bank because the latter was low 
with the understanding that the money was used carrying 
its regular bank business. The evidence given for the accommoda- 
tion was cashier’s check, which both parties understood would 
transmitted Kansas City correspondent, and could not passed 
through the clearing house and presented for payment less than 
four five days. This method was unlike any other that had been 
employed where the defendant bank had previously obtained currency 
from the plaintiff bank. this method the defendant bank was given 
four five days rehabilitate its cash account before presentation 
and payment the cashier’s check. admitted that when the cur- 
rency was obtained from the plaintiff was the subject considera- 
tion what evidence the advancement should given, and 


was finally decided that should the form cashier’s check. The 


the plaintiff bank testified that understood the defendant 
would have the use the $1,000 for four five days while the check 
was clearing. Both parties understood that the check given for the 
$1,000, advanced, would not presented for collection for the period 
named, and that the defendant would have the use the money during 
that time carry its business. The probable expectation was that 
the defendant would the meantime acquire cash meet the check 
when was presented. The circumstances the transaction and the 
understanding the parties the advancement the money must all 
considered together, and they show, not intention assign any 
fund the plaintiff bank, but rather extension credit loan 
the defendant, payable the end four five days, which does not 
entitle priority over general creditors. true that the defendant 
bank was fact insolvent the time the advancement, fact not 
known the plaintiff, but that fact alone did not create trust relation- 
ship. loan one who insolvent gives him right action when 
default occurs but does not constitute equitable assignment any 
particular fund. The evidence and findings disclose the intention the 
parties, and clear that there was assignment particular fund 
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and trust relationship created which entitled plaintiff preference 

over other general creditors. That being the situation, unneces- 

sary consider the question discussed whether not the money 

advanced can traced into the assets turned over the receiver. 
Judgment affirmed. 


CHECK DELIVERED SUNDAY 


Ausilio Stavropulos, Supreme Judicial Court Massachusetts, 
147 Rep. 346 


The plaintiff performed repairs the defendant’s automobile 
week day. Sunday the defendant delivered the plaintiff 
check dated the following day and drawn third person. The 
drawer the check thereafter stopped payment the defendant’s 
request. The plaintiff brought suit against the defendant the 
account and not the check. The defendant contended that the 
check was void under Massachusetts statute, 136, for 
having been delivered Sunday. was inasmuch 
the action was brought the account and not the check, the 
question the validity the check was immaterial. 


Action contract Salvatore Ausilio against Spiros Stavro- 
pulos and others recover account annexed for garage bill. Finding 
for plaintiff, and case reported. From order dismissing the report, 
defendants appeal. Affirmed. 

Sondheim, Boston, for appellants. 


CROSBY, J.—This action contract recover ac- 
count annexed. The report recites that evidence was offered tending 
show that about October 25, 1923, agent the defendant 
left the defendant’s truck the garage repaired; that 
the plaintiff made the repairs and furnished the necessary parts there- 
for; that Sunday, October 28, 1923, employee the defendant 
went the plaintiff’s place business get the truck; that the plain- 
tiff refused deliver unless the amount due for work and materials 
was then paid; that the defendant’s agent went away and soon after- 
wards, the same day, returned and tendered the plaintiff’s foreman 
check for the amount due, dated October 29, 1923, drawn third 
that upon receipt this check payment the plaintiff’s bill, 
the truck was delivered the defendant; and that early the next day 
the request the defendant, the drawer the check stopped payment 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) 1215. 
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because the defendant stated him that was dissatisfied with the 
work done the truck the plaintiff. The plaintiff the time 
the trial was possession the check. The defendant pleaded 
general denial, payment, and violation the Lord’s Day statute, 
136. The presiding judge found for the plaintiff upon account an- 
nexed, for labor performed and materials furnished repairing the 
truck. 

The defendant filed five requests for rulings, all the effect that 
the plaintiff could not recover. They were rightly denied. The work 
was performed and the materials were furnished week day. The 
check was delivered Sunday, and although accepted payment when 
delivered, the record shows that the defendant caused payment 
stopped; thereby repudiated the payment, and the fact that 
was delivered Sunday became immaterial. 

This action not brought recover the check and the conten- 
tion that was given Sunday irrelevant. The judge might well 
have found that the act the defendant causing the maker stop 
payment was trick cheat and defraud the plaintiff. Payment having 
been stopped the plaintiff was not required return the check; was 
worthless his hands. might treat nullity and maintain 
the present action. The decision Gordon Levine, 197 Mass. 263, 
defendant not pertinent the facts the case bar. 

Order dismissing report affirmed. 


PERSON APPEARING BANK’S RECORDS 
OWNER STOCK LIABLE STOCK- 
HOLDER BANK’S INSOLVENCY 


State Savings Bank Leavenworth Allen, Supreme Court Kansas, 
237 Pac. Rep. 646 


the time increase stock the plaintiff the 
the bank caused certificate for shares the stock 
issued the name the defendant, who was his brother-in-law. 
This was done without the defendani’s knowledge authority, and 
when was told what had been done, declined take the 
stock. About two months later, the cashier’s request, the de- 
fendant indorsed the certificate and left with cashier. 

Subsequently the bank became insolvent and the bank com- 
missioner took charge. This action was later brought against the de- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) 1185. 
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fendant enforce his statutory liability the record owner the 
stock question. the defendant appeared the records the 
bank the owner the stock, and since indorsing the certificate 
had made appear valid certificate regularly issued 
him, was held that was liable the owner thereof. judg- 
ment for the defendant was reversed. 


Action the State Savings Bank Leavenworth against 
Allen. Judgment for defendant, and plaintiff appeals. Reversed and 
remanded, with directions. 

Lee Bond and Benjamin Endres, both Leavenworth, and 
Moxcey, Atchison, for appellant. 

Ralph Pfouts and Charles Gundy, both Atchison, for 
appellee. 


BURCH, J.—The action was one enforce the statutory additional 
liability the record owner bank stock. The defense was that de- 
fendant did not own the stock. Plaintiff was defeated, and appeals. 

The bank became insolvent, and the bank commissioner took charge 
May, 1922. The receiver found record fulfilling the technical 
requirements ‘‘stock among the bank’s effects, but 
found clear record the stock the bank. This record disclosed cer- 
No. 193 for shares issued Allen, dated December 18, 
1919. The verified annual list furnished the bank the bank com- 
missioner pursuant statute, showing the stockholders the bank 
January 1922, disclosed the following: 


Stockholder. Address. No. Shares. 


The certificate was produced the trial, which occurred May, 
1924, the cashier the First National Bank Atchison. The na- 
tional bank held the certificate security for notes given 
Potter. The certificate bore upon its back undated assignment 
blank executed Allen. 


The certificate was issued connection with increase stock 


the bank. Potter was cashier, and was Allen’s brother-in-law. 
Allen testified that Potter visited him his home Huron, and told him 
the increase stock. Potter said had caused $2,500 the stock 
issued Allen’s name, and wanted Allen take it, Potter 
wanted have some the stock the hands his friends. Allen 
said could not handle it; did not have money buy it. Potter 
then said would arrange have some one else take it, would take 
himself. The stock had been issued Allen’s name, but Potter did not 
have the certificate with him. About two months later, Allen was pass- 
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ing the First National Bank Atchison, Potter called Allen into the 
bank, produced the certificate, asked Allen indorse it, and Allen wrote 
his name the back the certificate. Potter said had taken the 
stock himself, and Allen should indorse him. Potter said was 
putting collateral some notes the First National Bank. 
The testimony relating what Potter said when the certificate was 
assigned was given Allen’s direct examination response the 
you have conversation with him the time you wrote 
your name the back the certificate?’’ the course his direct 
examination Allen testified did not subscribe for the stock pay any- 
thing for directly did not intend so; and never 
attended stockholders’ meeting. 

cross-examination Allen testified that, the time placed his 
name the back the certificate Potter told him was for the purpose 
getting the title out Allen and into Potter, and Potter said 
wanted put security the bank; was putting col- 
lateral. When asked there was any other conversation with Potter 
the time, Allen said did not remember any other conversation. 
was there but few minutes. Asked again could think any 
other conversation concerning the certificate the time put his 
name the back it, Allen said the only thing could recall was 
Potter said Allen’s signature and indorsement the certificate 
Potter made Potter’s property, and that was Allen’s understanding. 
the conclusion Allen’s testimony both parties rested. 

demurrer defendant’s evidence was presented and argued; au- 
thorities were read and discussed, Allen being present; and the con- 
clusion the argument the demurrer was overruled. Allen’s counsel then 
asked reopen the case for introduction further testimony. Allen 
was recalled, and testified that Potter said Allen should indorse the cer- 
tificate over order get transferred the books; that Potter in- 
tended take over his own name, and would attend immedi- 
and that Potter did not tell him when was going use the 
collateral. cross-examination Allen said had men- 
tioned these matters his attorneys before the argument the de- 
murrer. also said cross-examination that did not mean 
imply his former testimony that Potter was going use this cer- 
getting loan from the bank, and testified further 


Didn’t you say yesterday that you knew least Mr. Potter 
told you was going use this certificate with this bank Atchison 
collateral for the loan was then getting from the bank; did you 
say it? didn’t mean it. 


Did you say it, that Mr. Potter told you? cannot recall 
exact wording; that Was getting loan there.’’ 
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Most the cases dealing with liability stockholder one 
whose name certificate stock has been issued mistake without 
authority apply the doctrine ratification, and make the subjective 
element intention assigning the unaccepted certificate controlling. 
See Williams Vreeland, 250 295, Ct. 438, Ed. 989, 
1038, and authorities cited the opinion. The change 
Allen’s testimony reveals the touchstone. .If assigned the certificate 
merely for the purpose getting the stock out his name, for the 
purpose correcting the record show was not the owner, would 
not liable. assigned the certificate transfer title Potter, 
enable Potter use the certificate properly issued, would 
liable. The court instructed the jury accordance with this view. 

this state, for reasons policy, the objective test ap- 
plied determine liability. Banking affected with public interest, 
and all state banks are under regulatory supervision the state bank 
commissioner. double record the issue, ownership, and transfer 
stock must kept, one the bank and one the bank commissioner’s 
office. This done for the benefit the bank, its creditors, taxing 
officials, and the interest the public represented the bank com- 
missioner. their privilege rely the records; and the bank 
commissioner may not embarrassed winding the affairs 
insolvent bank investigation the fact ownership, determina- 
tion which depends ultimately jury’s estimate the registered 
holder’s testimony regarding his mental attitude. stock should 
issued transferred person without his knowledge authority, 
nothing more appearing, would not subject the liabilities 
stockholder; but, whenever such person does voluntary act which 
stamps the certificate with apparent validity and vitality, bound 
the record, whatever his intention may have been. desires 
avoid the consequences ownership, must see that the records 
not present him registered holder. 

The principles involved have been expounded number 
Faulkner Bank, Kan. 385, 153; Abilene State Bank 


don Co. State Bank Richardson, 117 Kan. 695, 232 1070. 


These cases dealt with stock duly issued, but the principle applies 
the present controversy. When Allen executed the blank assignment 
the back the certificate, and left with Potter, gave the 
visible valid certificate regularly issued him. 


the record stood surety for the bank’s liabilities. was bound 


know the law, and his liability the same the certificate had been 
regularly issued him. 


The judgment the district court reversed, and the cause re- 
manded with direction enter judgment for the plaintiff. 
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INDORSEE CHECK FOR COLLECTION 
ENTITLED SUE MAKER 


Marine Trust Co. Buffalo Lauria, New York Supreme Court, 
Appellate Division, 209 Supp 504 


check drawn Buffalo bank was delivered New York 
bank indorsed ‘‘for The New York bank indorsed the 
the check the words, ‘‘Pay Marine Trust Co., Buffalo, Y., 
order,’’ and mailed the check the plaintiff. When the plaintiff pre- 
sented the check the drawee payment was refused. action 
the check the complaint was dismissed against the maker the 
ground that the plaintiff, having received the check for collection, 
could not maintain action thereon against the maker. Upon ap- 
peal the judgment favor the maker was reversed the ground 
that under the Negotiable Instruments Law indorsee for collection 
may maintain action his own name against the maker 
negotiable instrument. 


Action the Marine Trust Co. Buffalo against Peter Lauria, 
George Henry, Jr., and the Bankers’ Trust Co. From that part 
the judgment which dismissed the complaint against defendant 
Henry, and limited recovery against the Bankers’ Trust Co. $1,047.70 
and interest, plaintiff appeals. Judgment favor defendant Henry 
reversed, and new trial granted him. Judgment, far 
affects the Bankers’ Trust Co., affirmed. 

Kenefick, Cooke, Mitchell Bass, Buffalo (Fritz Fernow, 
Buffalo, counsel), for appellant. 

Wilkie Swartz, Buffalo (Bernard Swartz, Buffalo, 
counsel), for respondent Henry. 

White Case, New York City (Philip Laing, Buffalo, 
counsel), for respondent Bankers’ Trust Co. 


HUBBS, J.—The defendant Henry made and delivered the 
defendant Lauria his check for $1,675, drawn the Buffalo Trust 
Co., Buffalo, Y., Lauria delivered the check the defendant 
Bankers’ Trust Co., New York, indorsed ‘‘For The Bank- 
ers’ Trust Co. mailed the check the plaintiff, indorsed, ‘‘Pay Marine 
Trust Co., Buffalo, Y., conceded that the plaintiff 
received the check for collection. When the plaintiff presented the 
check the Buffalo Trust Co., upon which was drawn, payment was 
refused. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) 545. 
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The complaint was dismissed against the defendant Henry, 
the ground that the plaintiff, having received the check for collection, 
could not maintain action thereon against the maker. Prior the 
enactment the Uniform Negotiable Instruments Law, there were 
many conflicting decisions different jurisdictions upon the right 
holder commercial paper for collection sue the maker thereon 
the name the holder. Am. Eng. Enc. Law (2d Ed.) 275; 
Stewart Price, Kan. 191, 553, 581, note. There 
was also confusion the decisions this state. 

Section the Uniform Negotiable Instruments Law reads, 
part: 

strictive indorsement confers upon the indorsee the right: re- 


ceive payment the instrument; bring any action thereon that 
the indorser could 


Section the Negotiable Instruments Law this state reads ex- 
actly the same. Section 67, chapter 43, Laws 1909 (chapter 
the Consolidated Laws). Under that section the Uniform <Act 
has been held other jurisdictions that indorsee for collection 
may sue upon- the instrument his own name. 838; 
Uniform Laws, Annotated, 37, and note, also note section 51; 
Antelope County Bank Wright, Neb. 621, 183 
Ann. Cas. 476; Utah Implement Vehicle Co. Kenyon, 
Idaho, 407, 164 1176; Harrison Pearey Coleman, 174 Ky. 
485, 192 513; Smith Bayer, Or. 143, 497, 114 Am. 
St. Rep. 858. The only decisions under section this state are: 
Famous Clothing Co., Inc. Wodinsky (Sup.) 198 524; 
Metals National Bank Termini, 191 334, 117 
Mise. Rep. 309. 

are accord with the views expressed those cases which 
decided that, since the enactment the Negotiable Instruments Law, 
indorsee for collection may maintain action his own name 
against the maker negotiable instrument. urged that 
does not appear from the indorsement plaintiff that the transfer 
the check was for collection only, and that therefore section does 
not apply, still think the reasoning the authorities applicable, 
and that section the Negotiable Instruments Law gave the plain- 
tiff authority sue its own name. That section reads: 


Holder Sue; Payment. The holder negotiable in- 
strument may sue thereon his own name; and payment him due 
course discharges the 


The question here for decision not whether the plaintiff was 
holder for value due course. The motion dismiss the complaint 
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against the maker the check was made upon the ground that the plain- 
tiff held the check for collection. evidence was offered the 
maker, Henry, establish any defense. makes difference whether 
appears from restrictive indorsement that the indorsee holder 
for collection, whether that fact appears aliunde. either case 
action may maintained the name the holder for collection. 

The judgment favor the maker the check, George Henry, Jr., 
should reversed, and new trial granted the defendant Henry, 
with costs against said defendant abide the event. The judgment 
far affects the defendant Bankers’ Trust Co. should 
affirmed. 

Judgment favor defendant George Henry, Jr., reversed, 
the law, and new trial granted said defendant, with costs against 
him abide the event. far the judgment affects the defendant 
Bankers’ Trust Co., affirmed, without costs. 


PROOF PROTEST CHECK 


Gethins Breeyear, Supreme Judicial Court Massachusetts, 147 
Rep. 876 


action two checks, the notary certificate pro- 
test was evidence without objection the part the 
defendant, although the certificate did not bear the notary’s official 
seal. Upon appeal from the judgment favor the plaintiff, the 
defendant contended that, because the lack the official seal 
there was proof presentment. was held that while cer- 
official seal, once admitted evidence without objection, be- 
comes proof the facts recited and the judgment was affirmed. 


Action William Breeyear against Thomas Gethins. From 
order the appellate division dismissing report from the municipal 
court, City Boston, after findings for plaintiff, defendant appeals. 
Order dismissing report affirmed. 

Samuel Miller, Boston, for plaintiff. 


CARROLL, J.—This action recover two checks signed 
the defendant maker and drawn the Back Bay National Bank, one 
for $25 dated March 28, 1922, payable the order ‘‘Cash,’’ and one 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) 1102. 
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for the sum $75 dated April 1922, payable the plaintiff. The 
defendant’s contention that there was evidence presentment. 
The judge found that the checks were presented the bank. Both 
bore the notation, ‘‘Protested non-payment, Gashell, Notary 
Public, May 24, 1922.’’ seal the notary public was attached the 
notation, but objection was made the notation and the certificate 
was the case without exception. 

Assuming that under ordinary circumstances the drawer not held 
until the been presented the bank and payment refused 
(Usher Tucker Co., 217 Mass. 441, 105 360; 
826), ‘‘the protest bill exchange, promissory note order 
for the payment money certified notary public under his hand 
and official seal shall prima facie evidence the facts stated such 
107, 13; Manufacturers’ National Bank Simon, 245 Mass. 325, 139 
529. 

The official seal notary should added the certificate make 
prima facie evidence the giving the notice the drawer. Manu- 
facturers’ National Bank Simon, supra. See Opinion the Justices, 
150 Mass. 586, 589, 850, 842; Johnson Brown, 
154 Mass. 105, 994. objection were made, the certificate 
without seal could not received evidence. was incompetent, 
but incompetent evidence which admitted without objection becomes 
evidence the case and has probative effect. Damon Carrol, 163 
Mass. 404, 409, 185; Walker Ice Co. American Steel Wire 
Co., 185 Mass. 463, 481, 937; Rapson Leighton, 187 Mass. 432, 
540; Jaquith Morrill, 204 Mass. 181, 189, 556. There 
are exceptions this rule. Where parol evdience admitted without 
objection, can have effect vary written instrument. Black 
Bachelder, 120 Mass. 171; Mears Smith, 199 Mass. 319, 165. 
But this exception has application the case bar. There was evi- 
dence from the certificate under the hand the notary that the 
check was presented May 24, 1922, and payment refused. This was 
some evidence its presentment. There was error law finding 
that the checks were duly presented the bank. 

The other questions arising the trial are not argued the de- 
fendant his brief, and treat them waived. 

Order dismissing report affirmed. 


q 


Questions Based Banking Decisions Published 


the August Issue This Magazine 


The questions given below are based the decisions and 
articles published the August issue The Banking Law 
Journal. After each question given the page the August 
issue where the answer the question may found. 


bank, through error, pays check after the depositor has 

stop payment. Can the bank recover the amount the 

check from the person whom payment was made? (See August issue, 
page 652, for answer.) 


Can the holder certified check bearing forged indorse- 
ment enforce against the certifying bank? (See August issue, page 
587, for answer.) 


obtained fraud from the drawer. action the check 
brought holder due course can the bank set fraud de- 
fense? (See August issue, page 588, for answer.) 


bank certifies check and thereafter pays the check 
forged indorsement. the bank liable the drawer for the amount 
the check? (See August issue, page 587, for answer.) 


The drawer check, payable his own order, procures its 
fraud. purchaser for value without notice the 
fraud takes the check without the indorsement the payee. Can 
the purchaser hold the bank liable the check? (See August issue, 
page 589, for answer.) 


bank certifies check after has been altered, and subse- 
quently pays the check. Can the bank recover the amount paid? 
(See August issue, page 589, for answer.) 


check raised after has been certified the drawee bank. 
The bank later pays the check. Can recover the amount which 
the check has been raised? (See August issue, page 591, for answer.) 


bank unindorsed check for one whom the 
payee has transferred without indorsement. May the bank refuse 
pay the check the ground that lacks proper indorsement? (See 
August issue, page 591, for answer.) 
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bank certifies check the request the drawer. When 
presented the check not properly indorsed. Must the bank pay the 
check? (See August issue, page 592, for answer.) 


10. May payment check stopped after the check has been 
certified? (See August issue, page 593, for answer.) 


11. Can the certification check ever canceled? (See 
August issue, page 596, for answer.) 


12. Before cashing check person wires the bank which 
drawn inquiring whether the bank will the check. The bank 
wires affirmative answer. The maker later requests the bank stop 
payment, and when the check presented payment refused. The 
holder then sues the bank and obtains judgment for the amount the 
Can the bank recover against the maker action the 
check? (See August issue, page 606, for answer.) 

13. The payee check deposits the drawee bank and his 
account credited with the amount thereof. the custom the 
bank accept checks condition that examination the drawer’s 
account discloses sufficient credit warrant payment. Upon finding 
that the drawer the check question has not deposit sufficient 
funds meet the check may the bank charge back the payee’s 
account? (See August issue, page 623, for answer.) 


indebted. The corporation takes the check with the understanding that 
the payee’s account shall credited with the amount the check 
when collected, and that the acceptance the check shall not 
affect the account any way until the check paid. the corporation 
holder due course? (See August issue, page 645, for answer.) 

15. bank loses check which has been deposited with it, and 
consequently the check can never presented for payment. The 
depositor does not know the name the maker and has way 
ascertaining it. the depositor entitled recover the amount the 
check from the bank? (See August issue, page 648, for answer.) 

16. trust company receives from depositor certain checks for 
collection and sends them another bank for clearing. That bank 
collects them after the trust company has been closed. the depositor 
entitled priority over the general creditors the trust company 
the payment his claim based the checks? (See August issue, 
page 576, for answer.) 


17. When bank returns depositor his canceled checks and 
statement his account the depositor obliged examine the state- 
ment and checks? (See August issue, page 599, for answer.) 


18. The passbook issued depositor bank contains state- 


738 THE BANKING LAW JOURNAL 


~ 


ment that all out-of-town items received the bank for credit 
collection, are taken the owner’s risk, and that collecting agent 
employed the bank should convert the proceeds, remit checks 
drafts which should thereafter dishonored, the amount for which 
has been given will charged back the depositor. the 
depositor bound this notice? (See August issue, page 630, for 
answer. 


19. bank permits agent deposit his own funds 
which the bank knows belong his principal, and withdraw the 
funds his individual check. the agent embezzles the funds the 
bank liable the August issue, page 579, for answer.) 


20. bank contracts purchase advertising service covering 
period five years. Under the terms the contract the bank has 
the option cancelling the contract for the last three years notify- 
ing the plaintiff the cancellation before date. The bank 
fails cancel the contract before that date, but before the end the 
second year gives notice that does not wish the service for the last 
three years. the bank liable for breach contract? (See August 
issue, page 635, for answer.) 

21. officer the trust company who charged with the duty 
soliciting deposits induces person who has deposit the savings 
department the trust company transfer the deposit the 
company. The depositor can neither read nor write, sign 
her name. prepares order for the withdrawal her deposit, 
and she signs with the understanding that the money will re- 
deposited the savings department the company. The officer 
places the money the commercial department but informs de- 
positor that the deposit has been made the savings department. Upon 
the failure the trust company the depositor entitled have 
the deposit treated deposit the savings department? (See 
August issue, page 585, for answer.) 

22. The administrator decedent’s estate, who also the cashier 
bank, collects funds belonging the estate and uses them pay 
his note held the bank for collection. Part the amount misappro- 
priated the cashier collected upon draft payable him 
administrator, and the remainder collected upon note payable 
two other persons but indorsed the cashier administrator. Both 
the draft and note pass through the bank. the bank responsible for 
the misappropriation the funds? (See August issue, page 615, for 
answer.) 

23. New York statute limits the amount brokerage fees for 
action broker recover commission for obtaining loan? 
(See August issue, page 627, for answer.) 


black and white marble front the building the Merchants Bank, 

Durham, C., stands out pleasing contrast the dark exteriors the other 
buildings the same block. This another addition the modern Southern bank 
buildings designed and erected 
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BANK AND INVESTMENT ITEMS 


AMERICAN BANKERS ASSOCIATION 
CONVENTION PROGRAM—Announcement 
substantial funds subscribed Ameri- 
ean bankers for the endowment eco- 
nomic scholarships and research colleges 
the United States through educa- 
tional foundation will feature the open- 
ing day the annual convention the 
American Bankers Association 
tic City, New Jersey, September 
October The educational foundation 
will established commemoration 
fifty years existence the organization. 
After the annual address the president 
the association, William Knox 
New York, detailed plans for the founda- 
tion will presented Lewis Pier- 
son New York, chairman the Fiftieth 
Anniversary Committee. 

The complete program the general, 
divisional and sectional sessions the as- 
sociation during the convention an- 
nounced here today are follows: 

First General Session, Steel Pier, Tues- 
day, September 29, m.; invocation, 
Rev. George Yard; address Presi- 
dent William Knox New York; re- 
port, official acts and proceedings Ex- 
ecutive Council; “Fifty Years American 
Banking,” Lewis Pierson New York, 
chairman, Fiftieth Anniversary Committee; 
appointment Resolutions Committee. 

Second General Session, Steel Pier, Wed- 
nesday, September 30, m.; invoca- 
tion, Rev. Hinson Howlett; address 
Co., New York; address, “How the Bank- 
ers Can Best Serve Agriculture,” Frank 
Lowden, former governor 
report Nominating Committee and elec- 
tion officers; report Resolutions 
Committee. 

Savings Bank Division, Casino Hall, Steel 
Pier, Monday, September 28, 9.30 m.; 
address President Alvin Howard 
New Orleans, La.; appointment com- 
mittees, Kent Andrew, 
vice-president LaPorte Savings Bank, 
LaPorte, Ind.; discussion led Arch 
Anderson, vice-president First National 
Bank, Los Angeles, Calif.; Profitable 
Department for Savings Taylor 
Durham, vice-president Chattanooga 
Savings Bank and Trust Co., Chattanooga, 
Tenn.; discussion led Paul Pflueger, 
assistant vice-president the Humboldt 
Bank, San Francisco, Calif.; “Can Our 
Banks Justly Complain the Competition 
Building and Loan Associations 
Now Conducted?” Frank Bennett, Jr., 
editor the United States Investor, Bos- 


ton, Mass.; reports committees; elec- 
tion and installation officers. 

Conference Auditors and Comptrollers, 
Monday, September 28, 2.00 m., Sub- 
marine Grill, Hotel Traymore, 
Brunkhorst, president Chicago Bank 
Auditors, presiding. 

National Bank Division, Casino 
Steei Pier, Monday, September 28, 2.30 
address President Edgar 
Mattson Minneapolis, Minn.; appoint- 
ment committees; “Real Estate Loans 
National Banks,” Dawson, presi- 
dent First National Bank, Davenport, 
Ia.; general discussion; “Decline Na- 
tional Bank Earnings,” Ben Johnson, presi- 
dent Commercial National Bank, Shreve- 
port, La.; general discussion; reports 
committees; election and installation 

Clearing House Section, Casino Hall, 
Steel Pier, Tuesday, September 29, 2.30 
m.; address President Allen- 
doerfer Kansas City, Mo.; appointment 
committees; “Closer Co-operation,” 
Bailey, governor Federal Reserve Bank, 
Kansas City, Mo.; “An Ideal Clearing 
House,” vice-president and 
cashier National Bank Commerce, 
St. Louis, Mo.; five minute talks mat- 
ters interest clearing house members; 
reports committees; election and in- 
stallation officers; adjournment. 

Conference Community Trusts, Tues- 
day, September 29, 8.30 m., library, 
Hotel Traymore, auspices Committee 
Community Trusts, Trust Company Divi- 
sion, Frank Parsons, vice-president 
the Mortgage and Trust Co. New 
York, chairman; “Reshaping Philanthropic 
Ralph Hayes, director New 
York Community Trust; “Taxation Prob- 
lems Connection with Gifts Com- 
munity Trusts,” William Greenough, coun- 
sel New York Community Trust; “Wise 
Distribution Income from Undesignated 
Charles Rogerson, secretary 
Permanent Charity Fund Boston; “Value 
Community Trust Affiliation the 
Trustee,” Leonard Ayres, vice-president 
Cleveland Trust Co., Cleveland; “Best 
Methods Securing Gifts Under Wills 
Living Trusts,” Frank Loomis, secretary 
Chicago Community Trust; “Best Method 
Advertising Community Trust 
Foundation,” Fries, president 
Wachovia Bank and Trust Co., Winston- 
Salem, C.; discussion will follow the 
presentation each topic. 

Trust Company Division, Casino Hall, 
Steel Pier, Wednesday, September 2.00 


Growth Population 
and Telephones the 
United States since1900 


POPULATION 


Population Outstripped 


the nation’s population since 1900 has 
been increasing million and half year, the 
telephone has had greater growth. 


the past twenty-four years the number telephones 
has increased eleven-fold. 


Today our country has 63% the world’s telephones. 
New York City alone has more than all Great Britain. 
New York and Chicago have more than the four con- 
tinents Asia, Africa, South America and Australasia. 


There are 16,700,000 telephone stations this country, 
involving 48,000,000 miles telephone wire and 
personnel 350,000 people. Bell System property 
Dec. had book cost $2,266,923,466. 


This nation-wide plant and its wide-spread service 
underlie Bell System securities. 


The stock the T., parent company 
the Bell System, can be bought in the open market 
to yield a good return. Write for information. 


SECURITIES CO. 


D.F. Houston, 
195 Broadway NEW 
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m.; address President Lucius Teter 
Chicago; appointment committees; 
address, “What Are “Visions 
Realized,” Uzal McCarter, president 
Fidelity Union Trust Co., Newark, J.; 
“Squaring Promise with Performance,” “An 
Act from reports committees; 
election and _installation officers. 

State Secretaries Section, club room, 10th 
floor, Hotel Traymore, Wednesday, Septem- 
ber 30, 2.00 m.; address President 
Augustine Richmond, Va.; ap- 
pointment committees; report the 
secretary-treasurer, Robert Wait, Little 
Rock, Ark.; “National Thrift Week,” Ed- 
win Bird Wilson, chairman Advertising 
Council, National Thrift Committee; “Bet- 
ter Banking Hazlewood, 
vice-president Union Trust Co., Chi- 
“The McFadden Bill and Branch 
Banking,” Thomas Paton, general coun- 
sel American Bankers Association; re- 
lation officers. 

Business Extension Conference the 
Trust Company Division, Wednesday, Sep- 
tember 30, 8.30 m., library, eighth floor, 
Hotel Traymore, Ellsworth, vice- 
president Hibernia Bank and Trust Co., 
New Orleans, La., presiding; all phases 
the subject presented and dis- 
men and women actually en- 
gaged this branch work. 

State Bank Division, Casino Hall, Steel 
Pier, Thursday, October 2.30 
Marshall, Mo.; appointment commit- 
tee; “Consolidation the Railroads,” Sen- 
ator Oscar Underwood; five minute 
talks matters interest state bank 
members; reports committees; election 
and installation officers. 


THE GIRARD NATIONAL BANK 
dated September 15, writes follows: 
“Industry and trade continue make or- 
derly progress. Money and condi- 
tions are such easily support in- 
business shall develop. Ac- 
tually, the aggregate trade the 
United States enormous. When 
that the steel, coal and textile 
industries, all them basic, are operating 
much less than even with the 
improvement which has taken place, 
impressive that the railroad traffic the 
which affords one conclusive meas- 
ure the volume business, establish- 
ing new records, and that bank clearings, 
which afford another certain index what 
taking place, also are larger than ever. 
Such dre facts—indisputable facts. 

“All the evidence cumulative 


the effect that the American people are 
successfully earning and, the aggregate, 
paying for all that being consumed and 
for the admittedly, well obviously, 
high living this country. Un- 
doubtedly true that tens thousands 
individuals are spending more than 
they should, and beyond their economic 
ability, but this does not alter the funda- 
mental fact that, and large, this people 
quite easily sustaining its present living 
basis. Consequently, and reason the 
enormous aggregate earnings, has been 
and continues possible for this people 
consume and use all that they do. This 
further proven the extent which 
new wealth being steadily accumulated 
represented homes being bought, 
steadily increasing total investments, 
ever larger bank and saving fund deposits, 
greater and greater total life in- 
and the many other ways 
which personal property and realty values 
are being added to. 

“Recognizing all these elements, still 
urge the continued exercise prudent 
thrift the sound basis continuing 
our individual and national financial pros- 
perity. 

“When all this recognized and 
appraised, with every possible discount for 
conservatism, the idea now being 
quently advanced, often before the 
history the country, always re- 
futed the evolution things, the 
effect that the situation dangerous be- 
cause productive capacity has temporarily 
outrun consumptive demand, should not 
give concern. The aggregate wealth the 
American people on. stated 
$325,000,000,000, $2,900 per capita 
now. This compares with $186,000,000,000, 
$1,900 per capita 1914, and $107,- 
000,000,000, $1,300 twenty years ago. 
Let freely admitted that various 
industries, among them the most important, 
there exists today development giving 
capacity produce excess immediate 
market requirements, whether home 
abroad. This does not spell disaster. Ex- 
perience has conclusively taught that the 
country has continuously demanded increas- 
ing capacity. one should expect peak 
activity except under abnormal conditions. 
There must surplus average capacity, 
otherwise progress restricted 
tarded.” 


AMERICAN BANKING 
—Pointing out that American banking 
resources have grown the fifty 
years from three billion dollars over 
sixty billion, William Knox, president 
the American Bankers Association, 


Associate yourself with this 
great commercial bank and 
thus establish connection 
with bank which can care 
for every phase your finan- 
cial interests. 


Its broad influence may 
direct personal benefit 
you. 


CORN EXCHANGE NATIONAL BANK 
PHILADELPHIA 


MAIN OFFICE CENTRAL CITY OFFICE 
CHESTNUT ST. SECOND 1510-12 CHESTNUT ST. 
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call the membership attend its 
annual convention next month Atlantic 
City, declares that the meeting, which will 
mark the completion the organization’s 
first half century, will constitute out- 
standing event American 
tory. 

“When business celebrates its growth 
from resources $3,000,000,000 over 
$60,000,000,000 fifty years certainly 
event great public significance 
American Mr. Knox says. 
“This year’s convention your association 
City will constitute just such 
event. The American Bankers Associa- 
tion was organized 1875 when ‘there 
were about 3,000 banks the country, 
with aggregate capital and surplus 
$850,000,000 and deposits below $2,000,000,- 
000. Today there are about 30,000 banks, 
with capital funds $7,000,000,000 and 
deposits above $50,000,000,000. More than 
22,000 these banks are members 
your association. 

“The convention, signalizing the half 
mark will made the occasion 
for reviewing the progress banking and 
the services has rendered the people 
the United States. practical token 
this will given the public the form 
proposed educational foundation 
maintain college scholarships economics 


—At the New York End 


Our broad facilities are supplemented 
resources ample for the needs 
sound business and 
co-operation our officers meeting 
individual requirements. 


THE 


ESTABLISHED 1812 
NEW YORK CITY 
Capital, Surplus and Undivided Profits over $11,000,000 


and promote research. Bank- 
ing serves itself best serving others 
and the more economic-minded helps 
our people become, the firmer will 
build the foundations its 
perity. 

“Another great opportunity will present 
itself this convention for organized 
banking render significant public serv- 
ice. The present period particularly 
opportune support the administration 
its economic program. Such questions 
economy public expenditure and 
tax revision can discussed 
their intrinsic merits without the confus- 
ing factors campaign partisanship and 
radical agitation. The spirited in- 
terest bankers these questions can 
now made more clearly understood and 
influentially urged.” 

The convention will held Atlantic 
City, J., September October 
General sessions and divisional meetings 
will held the Steel Pier. The Hotel 
Traymore will headquarters, where dele- 
gates will register and receive credentials. 


THE FRANKLIN NATIONAL BANK 
Philadelphia gives the 
ness forecast its September letter, Trade 
Trends: 


“With the waning summer, business 


confidence growing more pronounced 
and business activity being maintained 
Sound factors are con- 
trol the immediate situation. Industry 
well balanced, with stocks commodi- 
ties not burdensome and foreign and dom- 
estic demand high plane. Moreover, 
credit free supply and agricultural 
conditions are more uniformly favorable. 

“Business records continue con- 
structive. Freight traffic running more 
than per cent. ahead the totals, for 
this time last year. operations 
are achieving amazing volumes with July 
per cent. ahead July, 1924. Bank 
are per cent. more than last 
year, steel output per cent. greater, 
and factory employment higher. 

“Signs expanding trade are found 
the rising tide railroad car loadings 
and the definite turn toward improve- 
ment for iron and steel. outstanding 
importance, also, the outlook for agricul- 
ture. Aggregate crop production this year 
may fall 4.5 per cent. below that 1924, 
but prices are sufficiently high bring 
total farm income slightly above that 
last year. 

small gain income for the farmer 
will mean substantial gain his pur- 
chasing power, because his lightened 


Complete Banking Service 


The Midland “Bank offers exceptional facilities for the transaction 
banking business every description. Together with its 
affiliations operates 2,250 branches Great Britain and 
Northern Ireland, and has agents and correspondents all parts 
the world. The Bank has offices the Atlantic Liners 
Aquitania, Berengaria and Mauretania, and foreign branch 
196 Piccadilly, London, specially equipped for the use and 
convenience visitors London. 


MIDLAND BANK 


LIMITED 


HEAD OFFICE: THREADNEEDLE STREET, LONDON, 


Affiliated Banks: Belfast Banking Co. Ltd., Northern Ireland; The 
Clydesdale Bank Ltd., and North Scotland Bank Ltd., Scotland. 


farm prices has been sharper than that 
industrial goods. The Bureau Labor 
statistics index farm products has ad- 
vanced nearly per cent. year, while 
there has been slight decline for items 
other than farm products compared with 
one year ago. recent weeks, however, 
many industrial commodities have displayed 
strength. With the rise livestock values 
agricultural improvement has 
most branches the industry and most 
sections the country, save the drought- 
stricken Southwest. 

“Credit gradually growing slightly 
firmer but remains ample for all require- 
ments. Its exceptional ease has made pos- 
sible one the few biggest bull stock 
markets history, well several real 
estate booms. The strength the finan- 
cial system indicated the reported 
total national bank resources $24,350,- 
863,000 June 30, 1925, the greatest 
recorded, with one exception, and gain 
$1,784,944,000 year. Other favor- 
able developments have been assurances 
further substantial federal tax reductions, 
applying 1925 incomes. The settlement 
the Belgian debt the United States 
one more contribution in- 
ternational stability. Under the terms 
the settlement Belgium will pay total 


load debts. addition, the rise $727,830,000 over period years.” 


FOURTH STREET NATIONAL BANK 


PHILADELPHIA 


Capital, Surplus and Profits, $12,000,000 


Unexcelled Facilities Offered Banks, and Trust 
Companies. Correspondence Invited 


TITLE AND MORTGAGE CO. PLANS 
EXPANSION—The New York Title and 
Mortgage Co., which some time ago de- 
vised scheme insuring titles anywhere 
the United States from 135 Broadway, 
New York, now contemplating qualify- 
ing several States order permit 
business directly those States 
through agents rather than have the busi- 
ness brought its office 135 Broadway. 
Such scheme would rather new de- 
parture title insurance, which said 
justified the increasing national 
scope the company’s business. 

October the New York Title and 
Mortgage Co.’s funds (capital, sur- 
plus and profits), will 
cordance with plan approved the 
stockholders. Any stock not taken 
shareholders will taken the under- 
writers the issue, Harriman Co. 

This gives hint the proposed na- 
tional expansion the company’s business. 
The directors the company have con- 
sidered the. probable results obtained 
from such expansion and have authorized 
the increase capital only because they 
were satisfied that the money could 
used with profit. 

The New York Title and Mortgage Co. 
insures titles large real estate transac- 
tions throughout the country. has re- 
ceived much business from Florida, where 
under the new plan. insures titles for 
large companies such the 
Prudential, New York Life and Metropoli- 
tan insurance companies. insured the 
title the General Motors Building 
Detroit, the largest business building 
the world, and the Whitehall Hotel 
West Palm Beach, Fla., among others, 


BANK AMERICA HAS UNIT 
SYSTEM—Monday, August 31, marked the 
inauguration new system “speed 


up” the receiving and paying money 
the National Bank America. Here’s 
how works: Another window has been 
opened, making three for the handling 
commercial business. Ledgers have been 
divided into alphabetical sections and each 
teller takes care the people whose 
names begin with the letters indicated 
his window. both receives and pays 
out money—a big time saver for cus- 
tomers who formerly were 
stand first one line and then the other. 
The plan has been successful opera- 
tion for some time many institutions, 
particularly the West, and 
lieved that the customers the Bank 
America will note the accelerated service 
immediately and appreciate it. 


GUARANTY TRUST CO. New York 
been appointed agent the trustee 
for the payment the principal and in- 
terest accruing the Transcontinental Oil 
Co. 5-year per cent. coupon gold notes, 
due April 1930. The same company 
has been appointed transfer agent for the 
United States Rayon Corp., consisting 
7,000 shares convertible cumulative pre- 
ferred stock and 100,000 shares common 
stock without par value. 


CENTRAL FARMERS’ TRUST 
INC., FLORIDA—Although the an- 
nouncement was somewhat premature, 
fact that the initiative The 
Farmers’ Loan and Trust Co. and the 
Central Union Trust Co. New York, the 
Central Farmers Trust Co. has been char- 
tered under the laws Florida, and will 
start operations building now being 
erected for its use West Palm Beach. 
The capital $250,000 and the surplus 
equal amount will probably increased. 

James Perkins, president The 
Farmers’ Loan and Trust Co., and George 
Davison, president the Central Union 
Trust Co. New York, will the 


board directors The Central Farmers 
Trust Co. Franklin formerly 
trust officer with the Central Union Trust 
Co., will president the new Florida 
trust company and John 
The Farmers’ Loan and Trust Co., will 
vice-president. 

James Perkins and George Davi- 
son will Florida take part 
the opening ceremony the new trust 
company. 

Establishment the central Farmers’ 
Trust Co. was due the belief that the 
growing importance Florida place 
residence and center activities 
all kinds amply justified the opening 
financial institution which would pro- 
vide the banking facilities and the expe- 
rience the handling trust matters 
developed the conduct New York in- 
stitutions the highest type. 

Central Union Trust Co. New York 
and The Farmers’ Loan and Trust Co. 
New York have for many years been 
tively engaged the conduct and admin- 
istration trust business, and both 
these companies have attained recognized 
pre-eminence this field activity; The 
Farmers’ Loan and Trust Co. being the 
first organization chartered America 
exercise trust functions. 

tions have felt that reason the rapid 
growth and development Florida and 
the great influx individuals from vari- 
ous parts the country who are estab- 
lishing residences that state demand 
has been created for trust company that 
would give service precisely the same 
character rendered the two New 
York Trust Companies. 

With this thought mind The Central 
Trust Co. West Palm Beach has been 
chartered and will officered men 
thoroughly familiar with the organizations 
New York, and supervised board 
directors, including its membership 
the respective presidents Central Union 
Trust Co. New York and The Farmers’ 
Loan and Trust Co. New York, and 
number Florida residents prominently 
identified with the business activities 
that State. 


UNUSUAL ELECTRIC SIGN FOR 
THE LIBERTY BANK BUFFALO— 
One the largest bank signs the world, 
and probably the largest, erected 
the roof the Liberty Bank Buf- 
falo. will ninety feet long and 
thirty-one length, and its letters will 
and therefore the words “Liberty Bank” 
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Offices 
tives your service. 


CHICAGO NEW ORLEANS 

NEW YORK SAN FRANCISCO 

BOSTON PHILADELPHIA 

LONDON MONTREAL 
TOKYO 


with which emblazoned, can 
read all directions for three miles 
the unaided eye. Its light, however, 
for considerable distance. 

The steel and iron work supporting 
will weigh approximately thirty tons, says 
Mr. Alfred Bossom, 680 Fifth 
avenue, New York City, the architect 
the new building which this emblem 
surmount. Many miles wiring 
will supply the two rows fifty watt 
daylight lamps used each the huge 
letters. 

Owing the large area the roof 
this 22-story banking institution the sign 
tion. Experts outdoor advertising con- 
sider unusually effective for night dis- 
play against the dark background the 
sky, and also regard valuable for the 
day, the bold lettering has high vis- 
ibility sunlight. 

The installation this sign indica- 
tive the tendency banks use il- 
luminated displays all kinds. 


CHASE NATIONAL BANK Edward 
Tinker has become chairman the ex- 
ecutive committee the Chase National 
Bank, New York, and Robert Clarkson 


xiii 
wy > 


Caguas. 


assistant the president and director. 
Joseph Rovensky and Benjamin 
Smythe were appointed 
presidents, Frank Totten and Henry 
Rauh assistant cashiers, and Otto Kreu- 
ser assistant manager the foreign 
department. 

the Chase Securities Corporation, Mr. 
Tinker resigned president become 
chairman the executive committee, and 
was succeeded Halstead Freeman. 
Mr. Clarkson became vice-chairman the 
executive committee. Mr. Freeman, Mr. 
Clarkson and George Benard were added 
the board directors. Frank Callahan, 
formerly with Rushmore, Bisbee Stern, 
was elected vice-president and Henry 
Fahlbusch became secretary. 

Mr. Tinker came the Chase National 
became vice-president the Chase Se- 
retired from the bank become president 
the securities corporation, which posi- 
tion now leaves return the bank 
chairman the executive committee. 

Mr. Freeman joined the Chase Securities 
Corporation 1918 vice-president 
and held that position until his recent ad- 
vance the presidency. 

Mr. Clarkson joined the securities cor- 
poration 1919, and was made vice- 
president 1921, from which position 
now moves assistant the president 
the bank. 


NATIONAL CITY OPENS ANOTHER 
BRANCH—The National City Bank, New 
York, recently opened its seventh local 
branch Park avenue and Fifty-seventh 
street, New York. Due its location 


ULLY 65% the imports Porto Rico enter through the Port 
San Juan. Our head office San Juan, our branches are 
such strategic points, for commercial banking and collections, the 
seaports Arecibo, Mayaguez and Ponce, with inland branch 
have intimate knowledge the people while safe- 
guarding the interests our clients the United States. 


Specialize Collections 


AMERICAN COLONIAL BANK 


PORTO RICO 


close the shopping district, special at- 
tention given the women’s de- 
partment, under the supervision Mrs. 
William The branch 


UNITED STATES RUBBER EARN- 
INGS GAIN—Net income the United 
States Rubber Co., after all charges, for 
the six months ending June 30, 1925, 
amounted $5,875,204, compared with 
$4,422,487 for the first six months 
1924, increase over per cent. 

The balance sheet June 30, 1925, 
showed current assets $124,073,421, and 
liabilities only $17,751,028. 


APPOINTMENTS EQUITABLE 
TRUST—The Equitable Trust Co. New 
York has appointed Adams and 
Bates assistant vice-presidents. 


BANKERS GOING EUROPE—Dr. 
Henry Chandler, economist the 
National Bank Commerce New York; 
Jay Rising, vice-president the Na- 
tional Park Bank, New York; Sten- 
erson, assistant the president the 
Coal and Iron National Bank, New York; 
Gehle, vice-president the Me- 
chanics and Metals National Bank, New 
York; Thomas Reynolds, vice-president 
the National City Bank, New York; 
Frederick Mills, president the Union 
Square Savings Bank, New York; and 
Charles Sabin, chairman the board 
the Guaranty Trust Co., New York, re- 
cently sailed for Europe. 
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GROCERIES 


Get ‘Bill’ Robinson 


and 


one our northern coun- 
ties everybody knows 
Robinson. Natives there will tell 
you that knows every inch 
the country-side. knows every 
thicket, every ravine, every spring. 
knows all the haunts and habits 
game and birds. 

those parts, it’s by-word, 
Bill’ Robinson and get 
knows! 

Perhaps seems long jump 
conservative old banking institution 
like the Seaboard, but actually his 
faculty being accurate guide 
closely parallels one the most val- 
uable services render our cus- 
tomers. 

are position give them 


get game” 


valuable assistance the matter 
investments. Through our Statis- 
tical Department and our connec- 
tions have unusual facilities for 
obtaining complete and specific in- 
formation about securities. 

Our investigations are not limited 
relatively small number se- 
curities which may happen 
have had financial interest. Our 
advice, therefore, disinterested. 

This service serves check 
your own judgment securities, and 
supplements your regular sources 
investment information. should 
great assistance you se- 
curing substantial, safe yield from 
your capital. offered free 
Seaboard depositors. 


THE SEABOARD NATIONAL BANK 
the City New York 


115 BROADWAY 


BROAD AND BEAVER 


EAST 45TH ST. 
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ASED sound, conservative manage- 

ment, and backed ample resources, 
Mellon Service offers complete and modern 
facilities for all branches the banking 
business. 

Our intimate contact with industrial and 
financial Pittsburgh, and our knowledge 
economic conditions throughout the world, 
have often proven great value out-of- 
town banks, corporations and individuals. 
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MELLON NATIONAL BANK 


PITTSBURGH, PA. 


800 
812 


